THE 


AMERICAN LAW REVIEW. 


MARCH-APRIL, 1906. 


THE CONSENT OF THE GOVERNED. 


The reverence of average Americans for the work of the 
Fathers of the Republic has had both good and bad effect. 
The Declaration of Independence and the Constitution haye 
served as sufficient substitutes for what Bagehot terms the << digni- 
fied parts’’ of government—the parts ‘which bring it 
force’’ and ‘‘ attract its motive power,’ as distinguished from 
the ‘* efficient parts’’ which ‘‘only employ the power.’’ The 
King, the Court and Aristocracy appeal to popular imagination 
and preserve loyalty to the permanency of institutions which 
they symbolize. Bagehot failed to realize the cohesive power of 
mere thoughts idealized into shibboleths when he wrote: ‘*To 
state the matter shortly, royalty is a government in which the 
attention of the nation is concentrated on one person doing 
interesting actions; a republic is a government in which that 
attention is divided between many who are all doing uninterest- 
ing actions. Accordingly, so long as the human heart is strong 
and the human reason weak, royalty will be strong because it 
appeals to diffused feeling and republics weak because they 
appeal to the understanding.’’ As a matter of fact, the * glit- 
tering generalities ’’ of 1776, treasured in emotion and fancy for 
a century, had evolved an abstract spirit of allegiance which 
carried our republic safely through the crisis of the Electoral 
Commission of 1876. , 

The evil results of reverence for the Founders are the usual 
ones of superstitious veneration in all departments. What may 
have been the best possible effort of creative statesmanship at 
the time of its exercise has come to be regarded as miraculously 
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inspired and sufficient for all time. What may have seemed 
universally true a century and more ago has passed into sacred 
dogma regardless of limitation of view and stress of excitement 
when it was uttered. 

The present purpose is to consider certain famous a priori 
dicta which Jefferson in the prevailing mood of fanatical de- 
mocracy incorporated in the Declaration of Independence, and 
at intervals during our history have been evoked with assump- 
tion of sacrosanct authority as ground of practical policy. 
Probably the majority of educated Americans are aware that 
the signers borrowed from Rousseau’s ‘* Social Contract’’ when 
they asserted that all men were created equal; that they 
were endowed by their Creator with the unalienable rights of 
life, liberty and the pursuit of happiness and that to secure these 
rights governments are instituted, drawing their just powers 
from the consent of the governed. The previous history of 
the idea of Original or Social Contract may not, however, be so 
generally familiar. It seems first to have been advanced by 
Hobbes, who, as a theoretical justification of the doctrine of 
sovereignty and basis of duty of the individual to obey the 
laws, ‘* gives an elaborate account of the construction of the 
state by an original covenant between the members.’’ Whether 
Hobbes himself believed that such a contractual arrangement 
had ever been entered into upon the formation of any govern- 
ment is at least very doubtful. Locke uses a similar concep- 
tion of the genesis of government to support the moral obliga- 
tion of allegiance to the existing state, whatever its form, but 
his hypothesis is modified into a compact of the original 
members of political society, ‘‘renewed from generation to 
generation in the person of every citizen when he comes to an 
age of discretion to choose his allegiance.’’ Very clearly Locke 
did not believe that the actual making of a social contract was 
established by history or even indicated by tradition. He argued, 
nevertheless, that some features of modern history render the 
assumption plausible and that it was legitimate in the absence of 
definite records and positive knowledge. 

It may be said that in the hands of the two English philos- 
ophers the substantial status of Social Contract was that merely 
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of a tentative working theory to support existing institutions. 
It suffered a sea change in crossing the Channel. Mr. John 
Morley, after intimating that Locke furnished Rousseau with 
the idea that popular sovereignty originated in a pact, which 
was represented as the foundation and first condition of 
the civil state, remarks: ‘‘ From this naturally flowed the 
connected theory, of perpetual consent being implied as 
given by the people to each new law.’"! In the language 
of Sir Frederick Pollock, ‘it remained for Rousseau to em- 
ploy the same fiction for purposes which Hobbes would have 
thought the very madness of anarchy, and at which Locke would 
have been appalled. Locke’s propositions, as Mr. Morley has 
pointed out, are guarded by practical reserve on all sides, and 
are as far as possible from being portable and universal dogmas. 
Rousseau was more popular than Locke and more dogmatic 
than Hobbes. The result was that the Contract Social became 
one of the most successful and fatal of political impostures.’”? 
According to Rousseau, by the terms of the contract ‘‘ each of 
us puts his person and faculties into the common stock under 
the sovereign direction of the general will; and we receive every 
member as an inseparable part of the whole.’’ It was Rousseau’s 
‘¢ portable and universal dogmas’’ that were adopted as the 
keynote of the American Declaration of Independence, as also 
later they furnished the basis of the famous Declaration of 
Rights of Man of 1789 in France. 

Having laid a corner-stone of fanciful abstraction, the Amer- 
ican colonists, not with French logic but with English rule of 
thumb, proceeded to ignore it in the creation and administration 
of a government. They adopted a constitution which indirectly 
sanctioned slavery and under which it was intended that slavery 
should be maintained, as indeed, it was, for three-quarters of a 
century. 

Through restriction of the suffrage to manhood suffrage one- 
half of the community are taxed without representation and 
governed without their consent. It is difficult to explain the 
mental astigmatism of persons who, professing to accept the 


1 « Rousseau,’”? by John Morley, 2 History of the Science of Politics 
MacMillan & Co., 1888, p. 150. by Sir Frederick Pollock, p. 75. 
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Preamble to the Declaration of Independence as serious political 
philosophy, oppose the extension of the suffrage to woman 
while denying the right to impose a government upon conquered 
people. 

In his work on ‘“*The Winning of the West’? Theodore 
Roosevelt emphasizes the fact that the general policy of the 
United States Government towards the American Indians was 
justified by necessity. The growth of a populous industrial 
nation was incompatible with suffering immense tracts of forest 
to remain ina state of nature sothat savage tribes might con- 
tinue to live by the chase. Obviously sound as this position is, 
no less clear is it that the treatment of the Indians has been 
radically opposed to the Declaration of Rights, if taken as 
‘*portable and universal dogmas.”’ 

The history of the Louisiana Purchase has recently been 
called to general attention by the celebration of its centennial 
anniversary. President Jefferson—the strict constructionist 
par excellence — hesitated long before taking the step because 
of assumed lack of authority, and after the international com- 
pact had been consummated, strove vainly to procure the adop- 
tion of a constitutional amendment ratifying it. More than a 
quarter of a century later John Marshall come to the rescue of 
the legality of the situation by one of the most sweeping of his 
formulations of ‘‘ implied powers.’’ ‘* The Constitution confers 
absolutely on the government of the Union,’’ he said, ** the 
powers of making war, and of making treaties; consequently 
that government possesses the power of acquiring territory, 
either by conquest or treaty.’’! But Jefferson, acting, as he 
supposed, extra-legally under overruling necessity, and Marshall, 
in his theoretical justification, alike ignored moral obligations 
flowing from the ‘* consent of the governed’’ dogma. We 
acquired the allegiance of such of the inhabitants of the Louis- 
iana territory as chose to remain there without a plebicite — 
entirely regardless of their will. If they had rebelled they 
would have been put down by the same methods now employed 
toward recalcitrant Filipinos. The recent so-called ‘ insular 
decisions,’’ while they have definitely settled a wider discretion- 


1 American Ins. Co. v. Canter, 1 Peters, 511, 542. 
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ary power in the treatment of acquired territory than by many 
was supposed to exist, have not essentially changed the plight 
of the acquired subject himself. If he was liable to have some 
sort of government imposed on him by force, his fundamental 
rights are no more invaded because the kind of rule allotted is 
not entirely identical with the domestic law of the conqueror. 
The radical inconsistency between American practices and tra- 
ditional American first principles, as well as the hopeless futility 
of those principles, must surely be demonstrated beyond the 
escape of any person who will candidly reflect that the exordium 
of the Declaration of Independence condemns not only the policy 
of conquest and subjugation but even that of acquiring inhabited 
territory by peaceful purchase. _ 

To the writer there seems an anomaly in the attitude of many 
Americans who in one breath assert the Monroe Doctrine in its 
extreme scope and, in the other, maintain that we have no right 
to aequire sovereignty over alien peoples and govern them with- 
out their consent. It is true that the kind of European aggres- 
sion on this continent usually contemplated is hostile to the 
people whose territory is to be occupied. The doctrine when 
promulgated tended not only to conserve the security of the 
United States but to safeguard Spain’s former colonies against 
the imposition of government against their will. But in the 
radical sense in which the Monroe policy has been accepted 
since the famous Venezuela message of 1895 does it not 
amount to absolute, not to say wanton, ‘‘imperialism?’’ Does 
it not mean that, regardless of the possibility of actual danger 
to the United States, and although a remote South American 
state desired to become a colony of a European nation, or ceded 
to such a nation a portion of its territory, with the consent of 
the inhabitants thereof, the United States would impose a veto? 

Without claiming novelty for the above considerations, they 
have been marshalled to emphasize the fact that certain plati- 
tudes, which are dragged forth periodically as_ political 
shibboleths, have always been dead letter. The question on the 
part of extremists may be anticipated: Did the declarations and 
the revolutions themselves then mean nothing? It may be 
answered in the light of the great doctrine of evolution, 
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enunciated nearly a century after the declarations and which 
has transformed our thinking in all fields. In America the 
revolution meant — specifically but incidentally —the throwing 
off of an oppressive foreign yoke. In America and in France 
the revolutions meant — generally and much more significantly — 
the subversion of aristocratic and class privilege, the widening 
of the area of natural selection and survival of the fittest within 
a race ornation. Although the declarations contained language 
broad enough to cover all mankind, regardless of race or color, 
they were never practically so interpreted. In this country the 
legalization of negro slavery, while even at the time causing 
conscientious qualms, was without serious opposition accepted 
as a practical necessity. The right to civilize the land through 
the law of force as against the barbarous aborigines was taken 
for granted. The peril that most strenuously agitated the 
Fathers was that some man-on-horseback would establish a 
kingdom and aristocracy. The hobgoblin of Caesarism haunted 
universal imagination; terror of it pervades the speeches, the 
correspondence, the pamphlets of the time. It is not easy for 
present day readers to credit the accounts of the storm of indig- 
nation roused by the organization of the Order of the Cincinnati, 
which, still surviving as an innocuous wining and dining club, 
was regarded in its early years as a portentous menace to 
democracy. 

Concurrently with the growth and solidification of the 
dominion of ‘* King Cotton’’ in the South, founded on African 
slavery, there spread through the rest of the country an irre- 
sistible tide of Caucasian democracy whose chief exponent, after 
Jefferson, was Andrew Jackson, and whose most spectacular 
manifestation was the proletarian orgy celebrating the latter’s 
first inauguration to the Presidency. Recent years have wit- 
nessed a reaction from the fanatical extreme of the Jack- 
sonian era. It is now considered proper for the President 
to surround himself with the conventional decencies of: exalted 
station. Judicial officers are resuming the traditional robes of 
their office at the solicitation of the bar and with the approval 
of the people. But the essential equality of white men before 
the law remains an accomplished fact; it is obviously the chief, 
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in one sense the only, accomplishment of the American 
Revolution. 

In laying the principal stress on inter-race equality — thereby 
universalizing individual opportunity for struggle — the revolu- 
tionists were unconsciously illustrating the social phase of Dar- 
winism. They also exemplified it, as their descendants have 
continued to do, by stultification of the general language of the 
Preamble in relations with American Indians and other races. 
The origin of caste in India is attributable to the instinct 
of people of Aryan blood to preserve their racial integrity. 
We were treated only the other day to a manifestation of the 
same spirit of ethnological conservation in the cataclysm pro- 
duced throughout the Southern States by President Roosevelt’s 
hospitality to a Christian gentleman and man of genius who is 
’ of semi-African blood. Not only Americans but observant 
foreigners recognized the deep significance of what to the pro- 
verbial visitor from Mars would have seemed a mere fit of 
popular hysteria. It meant that Caucasian residents of that 
region where the post-bellum form of the ‘* irrepressible conflict ’’ 
is most acute are supersensitive to any appearance of racial 
equality ; that in the teeth of the Rousseau-Jeffersonian formu- 
las and, if necessary, in deliberate defiance of constitutional 
provisions and statute law, the southern whites are resolved to 
maintain social and political mastery. A passage from Mr. 
Benjamin Kidd’s ‘* Social Evolution,’’ embodying results of 
observation of Mr. Laird Clowes, graphically summarizes a 
condition of affairs which all Americans know exists. 

‘* The whites find it simply intolerable and impossible to live 
under the rule ofthe blacks, and they are determined, come what 
may, to prevent that rule. The present state of things is not 
maintained simply by the ignorant whites. The intelligent, the 
educated and the respected give it their countenance and 
support. Power is maintained by the whites when they are in 
the minority by fraud, violence and intimidation in default of 
other means; yet, says Mr. Clowes, ‘ strange to say even the 
most respected and (in ordinary dealings) upright white people 
of the South excuse and defend this course of procedure, and 
stranger still, very honorable citizens of the North, Republicans 
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as well as Democrats, do not hesitate to declare, «‘ If I were a 
Southern white man I should act as the Southern white men do.”’ 
The cardinal principle of the political creed of 99 per cent of 
the Southern whites is that the white man must rule at all costs 
and at all hazards. In comparison with this principle every 
other article of the political faith dwindles into ridiculous in- 
significance. White domination dwarfs tariff reform, pro- 
tection, free trade, and the very pales of party. The white 
who does not believe in it above all else is regarded as a traitor 
and an outcast. The race question is, in the South, the sole 
question of burning interest. If you are sound on that question 
you are one of the elect; if you are unsound you rank as a 
pariah or a lunatic.’ ”’ 

With variations due to local conditions and circumstances the 
same racial conflict and antipathy prevail in South Africa be- 
tween the white inhabitants of both English and Dutch descent 
and the native peoples. Mr. James Bryce in his ‘* Impressions 
of South Africa,’’! even narrates an incident which forms a 
startling parallel to the Booker Washington episode in this . 
country. 

‘* When Khama, the most important chief now left south of 
the Zambesi, a Christian and a man of high personal character, 
was in England in 1895, and was entertained at lunch by the 
Duke of Westminster and other persons of social eminence, the 
news of the reception given him excited annoyance and disgust 
among the whites of South Africa.”’ 

This author remarks generally in connection with the subject 
of ‘* Blacks and Whites ’’ in South Africa that ‘* the tendency 
to race enmity seems to lie very deep in human nature. Per- 
haps it is a survival from the times when each race could main- 
tain itself only by slaughtering its rivals.’’ ? 

The anti-Chinese legislation of recent years in the United 
States was, of course, utterly opposed to the spirit of the Pre- 
amble of the Declaration of Independence. Indeed, it was not 
seriously denied that these measures stultified the lofty profes- 
sions of the Fathers and the Fourth of July oratory of a cen- 
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tury. It cannot be said, however, that with lapse of time there 
has appeared any sign of reconsideration or relenting. Chinese 
exclusion must be taken as a deliberate, final feature of our 
political policy. Naturally, its first advocates were people of the 
Pacific States where had been most extensively experienced the 
competition of Mongolian cheap labor. But the spread of the 
movement throughout the country betokened something deeper 
than a disposition to relieve present industrial conditions. Popu- 
lar sentiment againt the so-called «* yellow peril,’’ while igno- 
rantly and superstitiously aggravated, was based upon the same 
racial instinct which is responsible for the attitude of the whites 
toward the blacks in the Southern States. The determination 
to resist the inroads of a new alien race among us involved an 
intuitive recognition of the necessity of preserving racial iden- 
tity and purity, a consciousness of inevitable racial conflict in 
possessing and civilizing the world. 

The growing solidarity of the Anglo-Saxon branch of the 
Caucasian race is a significant feature of political evolu- 
tion. During our Civil War and for a considerable period 
after its close there was a substantial sentiment in Canada 
for independence or annexation to the United States. Among 
. Canadians of English descent that feeling is practically ex- 
tinct and has been succeeded by sincere, event fervent, loyalty 
to the British Empire. A similar spirit pervades the Australian 
colonies, quasi-independent though they are with a Federal form 
of Government modeled on that of the United States. Kipling’s 
‘* Song of the English ’’ is the typical lyrical utterance of the 
world-wide sense of nationality that binds the mother country 
and her children. The reconciliation between England and the 
United States after a century of bitter family strife can be 
explained only by the consideration that, as in the case of En- 
gland’s present colonies, ethnological forces of combination and 
aggression are coming to be apprehended, and under the broader 
view former animosities become negligible as the quarrels of chil- 
dren. This racial loyalty indeed reached tangible expression 
in the attitude of Great Britain towards those European pow- 
ers that were disposed to intervene in the war between the 
United States and Spain. It is now generally recognized that 
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England’s moral support was a very potent factor in our over- 
whelming and speedy success. 

It goes without saying that the modern competition of races 
will not be selfishly merciless but in high degree altruistic. 
After aeons of struggle as self-centered and cruel as that of 
beasts, the system of human development bred within itself a 
corrective of needless excesses in that spirit of altruism which is 
the most distinctive trait of Christianity. We are not speaking 
of utilitarian altruism, of the realization that the prosperity of 
others who are our peers in advancement is essential to our 
own prosperity. This truth has been the major premise of 
political economy since the day of Adam Smith. The Christian 
ideal goes much farther, counseling gratuitous, even self-sac- 
rificing, altruism — 

** By open speech and simple, 
An hundred times made plain, 


To seek another's profit, 
And work another’s gain.”’ 


Great Britain, the mostaggressive and indefatigable transplanter 
of European civilization, has used force without compunction 
as far as was necessary for colonial establishment and protec- 
tion. Atthe same time, under the modifying touch of Christian 
altruism, England has been uniformly a merciful conqueror and 
considerate ruler and, although perhaps at times unduly tolerant 
of barbarous customs, has ever set an uncompromising face 
against human slavery. For a long time to come the dealings of 
Europeans with semi-civilized races will necessarily continue to 
be based upon the law of force. Considering the history of 
universal progress, which is an unbroken narrative of the 
triumph of superior force, no one save a fanatical visionary 
would expect to abrogate the rule of development by mere 
dogma. Rousseau’s and Jefferson’s generalizations are the 
utterance of an advanced stage of morality. Literal application 
of them to races and peoples without morality would amount to 
the suicide of civilization. Force will be employed to remove 
impediments ignorantly or wantonly maintained in the line of the 
world’s advance. But in so far as it is compatible with the ful- 
fillment of these ends the lives, property, customs and happiness 
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of alien races will be safe-guarded. England fought a disas- 
trous and bloody war in South Africa in order to rule territory 
in which many British subjects lived and large amounts of British 
capital were invested, bat to which the hopelessly reactionary 
government of the Boers denied the ordinary privileges and 
securities of civilization. On the other hand, Mr. Bryce shows 
that the English imperial officials are free from reproach as to 
the treatment of the native Africans, having always sought to 
protect them from the cruelty and injustice of Africanders, 
whether of Dutch or English extraction. Of the prevailing 
policy of England toward the natives he has to say: — 

‘*The laws of the Boer republics are far more harsh than 
those of the English Colonies, and the Transvaal Boers have 
been always severe and cruel in their dealings with the natives. 
But the English also have done so many things to regret that it 
does not lie with them to cast stones at the Boers, and the mild- 
ness of colonial law is largely due to the influence of the home 
government, and to that recognition of the equal civil rights of 
all subjects which has long pervaded the law of England.’’ ! 

Englishmen in India have solved the problem of living side by 
side with another race without amalgamation but with mutual 
respect and profit. Americans are beginning to hope that a 
solution of our own race problem may in time be reached under 
a similar policy of which Booker Washington is exemplar. 

It is agreed by English historians of the French Revolution, 
from Carlyle down to Mr. H. Morse Stephens, that the untimely 
death of Mirabeau destroyed the possibility of orderly trans- 
formation, that is, the erection of a constitutional Bourbon 
monarchy after the English model. It seems highly probable, 
however, that not even Mirabeau’s political genius, fortified by 
the influence of England, whither French thought had been 
going to school for many years, could have averted the long 
period of faltering and experimentation which followed 1789. 
A governmental change of magnitude even under most favorable 
conditions necessarily involves some groping in the dark. In 
France the situation was additionally serious because the eyes of 
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the multitude were dazzled by false lights. In the language of 
Sir Frederick Pollock, ‘‘ the effect of the principles of 1789 as 
the Declaration of Rights of Man is often called, has been to 
hinder and prevent the development of politics in France, in 
practice as well as in theory, to an almost incalculable extent.’’ 
He inferentially suggests the-especial cause of that result when 
he says that the Declaration ‘*is a standing warning to nations and 
statesmen not to commit themselves to formulas.’’! It was com- 
mittal to formulas which wrought the mischief in France; while 
the ignoring of formulas in the United States, where also they 
had been adopted on paper, preserved unbroken a natural political 
evolution. The French spiritis incorrigibly logieal and its Great 
Revolution embodied a temperamental, inevitable attempt to tear 
down to the foundations and reconstruct the edifice of society and 
government in harmonious consistency. There resulted constitu- 
tions that would not ‘*‘ march;’’ the crazy attempt to extirpate 
aristocracy by the guillotine; then reaction and, through the 
deporable advent of a wonderful genius, the splendid infamy of 
wanton conquest and almost European empire; reaction again and 
Bourbon restoration; again revolution; the Bourgeois King; 
1848; Napoleonic restoration; interspersions of anarchy and the 
commune throughout the chronicle; finally a republic which 
now, after more than thirty years, one may breathe easily over 
because it is by no means democratic down to the ground, but 
preserves much of the political and social system of older 
France leavened by the spirit of 1789. There is no more 
utopian dream than that practical government can ever break 
with history. 

In treating the formulas as dead letter, except as in so far as 
they expressed principles that had already been grown up to in 
political evolution, the American colonists betrayed the English 
spirit and traditions which were too deeply inbred to be seri- 
ously affected even under the stress of great emotions. The 
United States, indeed, throughout its political existence has ex- 
emplified an epigram applied by Justin McCarthy to a certain 
Parliamentary event: ‘* The conclusion was thoroughly illogical, 
thoroughly practical, thoroughly English.’’ 


1 Hist. of the Science of Parties, p. 79. 
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It is not proposed to discuss the expediency of definite policies 
but merely to direct attention to an infirmity in political thought. 
As shown at the beginning, the veneration for the work of the 
Fathers has not been without valuable fruit. It is believed, 
however, that such sentiment has been overindulged and hence- 
forth should be repressed rather than stimulated. Gladstone’s 
eulogium of the American Constitution as ‘‘ the most wonderful 
work ever struck off at a given time by the brain and purpose of 
man,’’ may be accepted as approximately, or even absolutely, 
true, without the corollary that the Constitution is perfect or 
sufficient for all time. It is, indeed, palpably imperfect and 
insufficient. Its great success as an instrument of actual gov- 
ernment arose primarily from the wisdom of its framers in 
principally employing generalizations and abstractions and con- 
fining even them largely to matters of English political 
experience. But almost as important a factor was the practical 
and prophetic genius of John Marshall in its interpretation, 
especially manifested in his latitudinarian conception of implied 
powers. Certain other unwritten features have been potentially 
grafted upon our organic law by custom and acquiescence, This 
phase of political development was ably treated by Mr. Alfred 
Pearce Dennis in his essay on ‘*‘ Our Changing Constitution,’’ in 
the Adlantic Monthly for October, 1905.1. The American Consti- 
tution has — in the phrase applied by Carlyle to the French Con- 
stitution of 1791—proved mere ‘‘ paper-theorem’’ in some 
particulars, notably the scheme for selection of President and 

_ Vice-President by the Electoral College. There is need also of > 
express additions, as, for example, one authorizing Congress to 
enact a uniform marriage and divorce law. It would be of great 
benefit if the people could be brought to a realization of the 
desirability of constitutional amendment, and if the disposition 
to amend could be kept alive in order that exigencies of the 
future might be provided for under the law and without revolu- 
tion. Our history suggests not an inkling of danger that the 
popular attitude toward the Constitution would become capri- 
cious or volatile. 


1 See also “The Unwritten Con- Christopher G. Tiedeman. 1890. G. 
stitution of the United States,’? by PP. Putnams Sons. 
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It is also desirable in the interest of political sentiment - 


frankly to disavow the contention that our relations as a nation 
with other nations under the laws of nations are controllable by 
the Rousseau-Jeffersonian dogmas of the Rights of Man. Some 
years ago demagogic advocates of the high tariff system 
preached the doctrine that the United States was exempt from 
the operation of ordinary economic laws. Quite as Chauvinistic 
and visionary is the position that we could withdraw ourselves 
from the trend of still deeper forces that for unreckoned time 
have been shaping an aggressive but altruistic civilization. 
Against these master currents of social evolution declarations, 
constitutions, statutes—the whole sentimental and rhetorical 
arsenal — would be as impotent as paper enactments against the 
tides or the seasons. In forwarding commercial interests and 
our general relations with foreign nations and men of imper- 
fect or different civilization our policy will continue to be dic- 
tated by our own interest, but restrained by the laws and 
customs of nations and the utmost humanity consistent with 
‘governing certain peoples without their consent. 

It may be said, however, that the administrative difficulties 
of centralized government of vast scope will constantly impel 
towards the granting of full or qualified self-government, when- 
ever the inhabitants of acquired territory are or become fit for 
the responsibility. This has been the tendency of England 
toward her colonies—it is indeed an organic tendency of the 
democratic spirit, which we, of all people, will not attempt to 
evade. Also, it will be recalled that in the recent mediation 
between Russia and Japan the leading part taken by President 
Roosevelt was rendered possible by the attitude of neutrality 
maintained by the United States, notwithstanding its rulership 
of territory on the other side of the world. The episode was 
significant of American interest in international conditions that 
affect the world’s commerce, but it was anything but a harbinger 
of a systematic policy of ‘* entangling alliances.”’ 


LARREMORE. 
New York, N. Y. 
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THE DARTMOUTH COLLEGE PARALOGISM. 


On December 13th, 1769, George III. granted a charter to 
John Wentworth, Governor of the Province of New Hampshire, 
Eleazar Wheelock and ten others, incorporating them and their 
successors into Dartmouth College, and conferring on them as 
such college, the power to appoint professors, prescribe courses 
of study, sue and be sued, acquire and dispose of property. 
The site of operations was to be in the western part of the 
province. The college was organized under this charter and has 
continued thereunder to this day. In 1816, the legislature of 
New Hampshire passed two acts modifying the compositiun of 
the corporation, increasing the number of members, called 
trustees, from twelve to twenty-one, of whom the additional 
nine were to be appointed by the Governor of the State, and 
creating a board of twenty-five overseers, who should have 
control over the trustees, and should exercise a large part of the 
powers hitherto possessed by them. The overseers were to be the 
president of the senate, the speaker of the house of representa- 
tives of New Hampshire, the Governor and Lieutenant-Governor 
of Vermont, and twenty-one other persons to be appointed by 
the Governor and council of New Hampshire. The name of 
the institution was changed from Dartmouth College to Dart- 
mouth University. Woodward who had been secretary and 
treasurer under the college was appointed to the same place by 
those who, under the act of 1816, regarded themselves the 
corporation, and accepting office under this appointment, 
retained the books, the papers, the charter and the common 
seal of the College. A majority of the Trustees of the College, 
denying the validity of this legislation, instituted an action of 
trover against him, in the State court. That court, and the 
highest court of the State, on appeal, sustaining the appoint- 
ment of Woodward, under the modified charter, the case was 
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removed by writ of error to the Supreme Court of the United 
States.1 

It was objected against the legislation of 1816, that it was in 
excess of the power conferred by the constitution of New Hamp- 
shire upon its legislature, but alleged transgression of the State 
constitution presents no Federal question and the decision of the 
State judiciary was on this point conclusive. It was necessary 
for the plaintiff in error to convince the Supreme Court of the 
United States, that the legislation of 1816 was in some way 
violative of the Federal Constitution. 

Among the inhibitions upon States found in the Constitution 
of the United States, is that which is found in Section 10, of 
Article I: ** No State shall * * * passany * * * lawim- 
pairing the obligation of contracts.’’ The plaintiff in error, Dart- 
mouth College, alleged that the acts of the New Hampshire 
legislature of 1816, infringed this provision. It was necessary 
for him therefore to show that the original charter was a con- 
tract; that there cleaved to it an obligation; and that the law 
reformatory of the college impaired this obligation. 

What did the word ‘* contract ’’ inthe thought of the framers 
and adopters of the constitution, mean? In the Commentaries 
of Blackstone, which had early a considerable vogue in the Amer- 
ican Colonies and States, a contract is defined ‘‘ an agreement, 
upon sufficient consideration, to do or not to do a particular 
thing.’’? ** A contract,’’ said Marshall, C.J., in Fletcher v. 
Peck,’ is ‘*a compact between two or more parties, and is 
either executory or executed. An executory contract is one in 
which a party binds himself to do or not to do a particular 
thing. * * * A contract executed is one in which the 
object of contract is performed.’’ The definition, Powell’s, 
adopted by Washington, J., in the case under consideration, 
is **a transaction between two or more persons in which each 
party comes under an obligation to the other, and each recipro- 
cally acquires a right to whatever is promised by the other.’’ + 


1 Dartmouth College v. Woodward, 32 Cr. 87. This definition was 
4 Wheat. 518. adopted by Story, J., in Dartmouth 
2 Comm. 442. College v. Woodward. 
* 4 Wheat. 518. 
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If the charter of December 13th, 1769, was a contract, there 
must have been at least two parties to it. Who were they? 
The grantor was, ostensibly, the king of Great Britain. Was 
he, as the individual, the real party? Or did he act for the 
political corporation called Great Britain? Or did he act for 
the political corporation known as the Province of New Hamp- 
shire? It will probably not be seriously contended that George 
III. granted the charter as an individual. He held a definite 
place in the British constitution; and it was in virtue of his 
tenure of that place that he exercised the administrative power 
of incorporating in New Hampshire, a subordinate province. In 
applying for incorporation to the distant king, its Governor 
Wentworth, and his co-petitioners, conceded that the power to 
incorporate was with the king, and not in the provincial assembly 
or in Wentworth as the king’s appointee. Although the elabo- 
rate opinions of the Justices of the Supreme Court, do not 
distinctly inform us, we shall probably not be wrong if we 
assume that, had they chosen to answer the question, they 
would have said that the king in issuing the charter, acted as 
the representative of Great Britain, which, if the charter was a 
contract, became one of the parties thereto. Marshall, C. J., 
assumes that the transcendent power of parliament to dissolve 
corporations could have been exerted upon Dartmouth College! 
as upon corporations erected within Great Britain itself. 

Who was the other party to the contract? The charter was 
a grant, and the effectiveness of the grant depended, not 
merely on the will of the grantor, but also on that of the 
grantee, manifested by his acceptance. The corporation was 
the product of the joint wills of grantor and grantee. It was, 
then, not the grantee. It could not exist until there had been 
an acceptance and there could not be an acceptance, until the 
acceptor was in being. The offer of corporate privilege and 
power, was made not to the corporation but to Wentworth, 
Wheelock and the rest. Both corporate being and the various 
corporate powers were offered together, and accepted together. 
There was no interval of time between the coming into existence 
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of the being, and the coming into existence of these powers; 
the power, e. g., to sue and be sued, to acquire, hold and dispose 
of property, to lay out a plan of instruction, to appoint profes- 
sors. The contract, if there was one, was between Great 
Britain and Wentworth et aliis. This is realized by Chief 
Justice Marshall when he remarks:? ‘*Those who are no 
longer interested in the property (7. e., which was given to the 
corporation) may yet retain such an interest in the preserva- 
tion of their own arrangements (7. e., as defined in the char- 
ter) as to have a right to insist that these arrangements shall be 
held. sacred.’’ Gifts were made to the College subsequently 
to 1769, and it is intimated that Great Britain, through the 
crown, might be deemed to make a contract with the donor, at 
the making of such gift, to allow it to be administered by the 
agents and in the manner indicated in the charter. 

But, as far as appears, the original donees of the charter, and 
the subsequent donors to the corporation, have gone out of ex- 
istence. Has the charter become, thereby, a unilateral contract? 
‘¢ If these persons have disappeared,’’ says Marshall, C. J., it 
becomes a subject of serious and anxious inquiry whether those 
whom they have legally empowered to represent them forever, 
may not assert all the rights which they possessed, while in 
being; whether if they be without personal representatives who 
may feel injured by a violation of the compact, the trustees be 
not so completely their representatives, in the eye of the law,as 
to stand in their place, not only as respects the government of 
the college, but also as respects the maintenance of the college 
charter.’’ He later affirms that these persons with whom the 
crown has made the compact, ‘‘are represented by the corpo- 
ration. The corporation is the assignee of their rights, stands 
in their place and distributes their bounty as they would them- 
selves have distributed it, had they been immortal.’’ A new 
process of succession is thus invented; unlike that of a surviving 
partner, or joint tenant; or that of an executor or administrator. 
The corporation which is the creature of the acceptance by A, 


1 Justice Story’s remarks,4 Wheat. crown and the corporation, do not 
691, though directed to showing that show it. 
there was a contract between the 2 4 Wheat. 630. 
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B and C, of a charter granted to them, instantly displaces them 
in the contract, which must now be treated as if made by the 
chartering power with it, and not with them. By this logical 
saltation, the corporation is able to allege that the act by which 
it came into being is a contract with itself. 

The other party to the contract was Great Britain. It contin- 
ues to exist. Are the obigations of the contract still upon it? 
A corporation,it has been held, has a fixed habitation whence 
it cannot migrate. The college was a British corporation. 
While it had no New Hampshire habitat the college buildings 
were to be in that province, instruction was to be imparted 
there, the trustees were residents there. Concerning the inter- 
esting question how the duties imposed by the contract upon the 
crown were transferred to New Hampshire, surprisingly little 
is said in the discussions of the court. Marshall, C. J., con- 
tents himself with the remark: ‘* This is plainly a contract to 
which the donors, the trustees, and the crown (to whose rights 
and obligations New Hampshire succeeds) were the original par- 
ties,’’ and Story, J., in reply to the suggestion that the charter 
of the college was dissolved at the Revolution, simply says that: 
‘«It is a principle of the common law, which has been recog- 
nized as well in this asin other courts, that the division of an 
empire works no forfeiture of previously vested rights of prop- 
erty. And this maxim is equally consonant with the common 
sense of mankind and the maxims of eternal justice.”’ 

The question before the court was not, whether the legisla- 
tion of 1816 deprived Dartmouth College of ‘* property ’’ but 
whether it impaired the obligation of a contract. If the Revo- 
lution had extinguished Great Britain’s contract it had also ex- 
tinguished the obligation of it. If it transferred the contract 
and its obligations to New Hampshire, there was still possibility 
of the impairment of it. Does a revolution effect this transfer? 
It was hardly settled that it did, when the case was before the 
court, and the question is still far from having reached a definite 
solution.! It is assumed, however, that the contract on the part 
of the British crown, to refrain from modifying the composition 
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of the Dartmouth College corporation, in some way attached 
itself to the new sovereignty, New Hampshire, in 1776. 

What was the ** obligation ’’ of that contract? By the ‘ obli- 
gation ’’ of a contract we are not to understand the moral obli- 
gation to perform it. Strong as is the State, it cannot destroy 
moral obligations except such as are owed to itself, and as it 
may remit. ‘*Even if it be admitted,’ said Trimble, J.,! 
‘* that the moral law necessarily attaches to the agreement, that 
would not bring it within the meaning of the constitution. 
Moral obligations are those arising from the admonitions of con- 
science and accountability to the Supreme Being. No human law- 
giver canimpair them. They are entirely foreign from the pur- 
poses of the constitution. The constitution evidently contem- 
plated an obligation which might be impaired by a law of the 
state, if not prohibited by the constitution.’’ 

What then is the *‘ obligation ’’ of the contract? Some agree- 
ments the state does not require a party to perform. They may 
be gratuitous. They may not have been expressed in a pre- 
scribed form. They may have had an unlawful purpose. They 
may have been procured by fraud, duress, mistake. Such agree- 
ments have no ‘* obligation.’”’ There are agreements which the 
state will oblige a party to perform either specifically or other- 
wise ; to do the exact thing defined in the contracts or some other 
thing as a compensation for it. It obliges in various modes. It 
may imprison the party because he has not performed or until 
he does perform. It may impose fines and other penalties upon 
him. It may allow the creditor to distrain his goods; to take 
possession of his land; to sell it, and obtain compensation from 
the proceeds. The purpose of the state to furnish these methods 
of securing performance, makes performance to a degree neces- 
sary, ‘‘ obliges ’’ performance. The ‘ obligation’’ of the con- 
tract, is the subjection of the party to the peril of loss, and to 
the actual loss of liberty or property, by the state’s power. 

A, let us suppose, agrees to pay B, $1,000. If the state will 
not coerce A in any way, by arrest, and detention, by seizure or 
sale of goods or land; if it will not allow B to punish A for his 
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refusal to pay, to distrain A’s goods, etc., A’s promise has 
obligation ‘* in foro conscientiae,’’ but it has no ** obligation” in 
the constitutional sense. If, however, when the promise is made, 
the state’s purpose is to allow B, on the failure of A to per- 
form, to arrest him, to seize his goods, to use or to sell them, there 
is on A an ‘ obligation’’ to perform. ‘The language of the 
constitution plainly supposes that the obligation of a contract is 
something not wholly depending upon the will of the parties. 
It incontestably supposes the obligation to be something which 
attaches to and lays hold of the contract, and which, by 
some superior external power, regulates and controls the 
conduct of parties in relation to the contract; it evidently 
supposes that superior external power to rest in the will of the 
legislature.’’? 

A very little reflection will discover that there can be no such 
‘* obligation ’’ upon a sovereign state or nation. ‘* Obligation”’ 
consists in the purpose and readiness of a person, natural or 
artificial, other than the party to the agreement, to produce 
disagreeable effects, if the party omits to do what he has 
promised. Who stood outside of and above Great Britain to 
coerce it into compliance with its implied promise not to 
retract or to modify the charter of Dartmouth College? ‘+ The 
power of a sovereign number,’’ says Austin, ‘‘is incapable of 
legal limitation. For a monarch or sovereign number bound by 
a legal duty would be subject to a higher or superior sovereign ; 
contrary to the hypothesis involved in the definition of the 
terms monarch and sovereign number. * * * Monarchs. 
and sovereign bodies have attempted to oblige themselves, or to 
oblige the successors to their sovereign powers. But, in spite 
of such attempts, the position that sovereign power is incapable 
of legal limitations holds without exception.’’* «It being, 
moreover,’’ remarks Markby * *‘ the essential nature of a duty, 
that it is the result of a command, it follows that it is necessa- 
rily imposed upon some person other than the person who issue$ 


1 Ogden v. Saunders, 12 Wheat. McCracken v. Hayward, 2 How. 608; 
213; cf. Barnitz v. Beverly, 163 U.S. Bronson v. Kinzie, 1 How. 311. 
118; Bradley v. Lightcap, 195 U. S. 1; 2 Province of Jurisprudence, 150. 
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the command. No man, except by a strong figure of speech, 
can be said to issue commands to himself. Every legal duty, 
therefore, is imposed by the sovereign body on some person 
other than itself.”’! A state may admit that it ought to do 
thus and thus, and may declare that it will do thus 
and thus. It may be already under, or by its acts and 
promises, it may put itself under, a moral duty. But thisis not 
the obligation of a contract. The moral duty it cannot impair 
by legislation and if it could, there could be no serious objec- 
tion anywhere, to the extinction of a moral duty; for that pre- 
sumably cannot occur, except with the consent of God, and we 
cannot afford to be better than He. Under other than moral 
obligations a sovereign body politic cannot be. 

While the king of Great Britain was its agent for the grant- 
ing, he was not its agent for the revoking, of charters. He 
could not retract a charter.? But it would be preposterous to 
suppose that there was power nowhere, to cancel or modify a 
charter once granted. ‘* A corporation, ’’said Blackstone, * **may 
be dissolved by act of parliament, which is boundless in its 
operations.’’ Marshall, C. J., concedes, in the case under 
investigation, that the British parliament was omnipotent, and 
that it could ‘‘ annul corporate rights.’’? Every charter was, 
under the British system, merely a revocable license. Those 
who accepted it, accepted it with knowledge that it could be 
recalled whenever the kingdom acting through parliament, 
thought fit to do so. To speak of legal obligation on the British 
state, to refrain from recalling or altering a charter, would be 
fatuous. To say even that there was u moral obligation upon it, 
to refrain from recalling a charter which the recipients of it 
knew to be recallable, would be scarcely less. In short, prior to 
the Revolution there was neither legal nor moral obligation on the 
part of Great Britain, to allow the charter to continue, or to 


1 Holland says: ‘‘Indeed it is not Elements of Jurisprudence, p. 109. 
improper to talk of the State as hav- But this can mean only that the state 
ing duties, namely suchasit prescribes ought todo certain things, not that it 
to itself though it has the physical is under any external stress or com- 
power to disregard and the constitu- pulsion. 
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abstain from amending it. Wentworth, Wheelock eé alii were, 
and knew that they were, mere licensees of the kingdom. 

Was the revocable nature of the charter changed at the Revo- 
lution? An attempt was made by Webster, counsel for Dart- 
mouth. College, to convince the court that only the regal and not 
the parliamentary power with respect to charters, passed to the 
legislature of New Hampshire. ‘ The legislature of New 
Hampshire has,’’ he argues, ‘‘ the same power over this 
charter which belonged to the king, who granted it, and 
no more.’’ He does not contend that the whole power of 
Great Britain did not pass to the State itself, but simply that the 
State had not given to its legislature more of this power, than 
Great Britain, under its constitution, had given to the king. 
But this question concerning the partition of the powers of the 
State of New Hampshire among the organs of its government, 
was a State and not a Federal question; and the decision of the 
State court upon this point could not be examined by the 
Supreme Court of the United States. The only question there 
was not, Did New Hampshire pass any law? Was the act of its 
legislature a law? But did that law impair a contract? 

The concession by Chief Justice Marshall is distinct, that «* by 
the Revolution the duties as well as the powers of govern- 
ment, devolved on the people of New Hampshire. It is admitted 
that among the latter was comprehended the transcendent power 
of parliament, as well as that of the executive department.’’ ! 
It follows that, as Great Britain could revoke the charter, so 
could New Hampshire. There was no legal, there was no 
moral obligation on the former to refrain from doing that 
which by the immemorial constitution of the kingdom it 
could do, and which every person accepting a charter knew 
that it could do. As well say that when A licenses B to cross 
his field until further notice, the notice is a breach of duty, as 
that when a charter is granted with the knowledge that its con- 
tinuation depends on the continuation of the volition of the 
kingdom, a wrong is done, when that volition ceases. But, if 
there could be question as to the moral obligation not to revoke 
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a charter, there can be none as to the utter absence of legal 
obligation. It follows that when in 1776 New Hampshire be- 
came an independent State, its contract with the Dartmouth 
College had no * obligation ’’ in the constitutional sense of that 
word. Says Marshall, C. J.: ‘* A repeal of this charter (by 
New Hampshire) at any time prior to the adoption of the present 
Constitution of the United States, would have been an extra- 
ordinary and unprecedented act of power, but one which could 
have been contested only by the restriction upon the legislature, 
to be found in the constitution of the State.’’ It is scarcely 
needful to observe that the extraordinariness of a law, is no 
objection to it, if it be within the power of the body which 
passes it. However unusual the revocation or alteration of a 
charter may be, if the power to revoke or alter exists, none can 
complain of them. The recipients of the Dartmouth College 
charter, took it with knowledge that the British parliament could 
repeal it at any time. The corporation retained it after the 
Revolution with knowledge that New Hampshire could repeal 
it at any time. They knew that so far as the British kingdom, 
or the state was concerned, it was a mere license, which could 
not become anything else, because it was termed a charter of 
incorporation, nor because property was transferred to the corpo- 
ration in reliance upon its continuance. Those who pay a con- 
sideration for a revocable license do not ipso facto render it 
irrevocable. 

New Hampshire ratified the Constitution on June 21st, 1788. 
Eight States had already ratified it. The Constitution then, 
according to its Article VII, was thereby established. Did this 
ratification make charters irrepealable, that previously could 
have been repealed? It is not pretended that there is anything 
in the Constitution that could produce this result, save the 
section concerning laws impairing the obligation of contracts. 

It is quite clear that, when a contract made in a State, has, 
under its law, no legal obligatoriness, this clause does not add 
obligation to it. The State may still determine the condition under 
which a contract shall be binding. It may require that it be 
expressed in writing; or that it be sealed, or that there shall be a 
consideration, or that the party shall not be a minor, or of feeble 
mind, or that it be free from duress. The obligation of a con- 
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tract depends on the law existing when it is made and that law 
conditions and limits it.1 No one can make a contract, which 
under the existing law will be unenforceable, or which will be 
enforceable only to a certain degree, and then insist that it be 
enforced, or enforced beyond the degree, on the ground that 
the existing law impaired its obligation. There must first be 
an obligation; and this must come from the law. It is only by 
later laws that this obligation can be impaired.” If, then, the 
Federal Constitution does not make obligatory a contract which 
is not, when made, obligatory by the State law, how did it happen 
that it made obligatory contracts already in existence when it 
was adopted, but which by the then State law had not been of 
‘‘ obligation?’’ A State, let us suppose, had, in 1787, a law 
which required parties to contracts of a certain class to be 25 
years of age. Such a contract with one under 25 years was in 
existence on January Ist, 1787. It was not enforceable. The 
Constitution began to operate on June 21st, 1788. By what 
magic did it impart an obligation to this contract? It 
forbids a State law impairing the obligation, but it does 
not say that contracts which have heretofore not possessed 
obligation shall now possess it, and shall be enforced in State 
courts. If the enactment of the Constitution gave obligation to 
contracts which did not possess it, to what sorts of contracts? 
To those voidable because not written? To those voidable 
because of infancy, duress, fraud, illegality of object, lack of 
consideration? Why single out terminable contracts and say 
that the constitution made them interminable? Or licenses, 
and say that they were converted into irrepealable gifts? 

It was possible for a State, after it had made certain con- 
tracts binding, to remove, or restrict the obligation of them, and 
their apparent purpose in adopting the prohibition of clause 10, 
Art. I, was to deprive themselves of the power to destroy or 
curtail an obligation that they had created. It is difficult to 
believe that they intended to make promises themselves to do 
or refrain from doing certain things, which were retractable and 
destitute of obligation, incapable of withdrawal. The words of 
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the tenth section of Article I. do not attempt to give ‘* obliga- 
tion’ but to prevent the lessening or extinction of ‘* obligation ”’ 
which has been in existence in virtue of State law. 

There is a suggestion by Marshall, C. J., in Fletcher v. 
Peck! that the provision in the 3d Article of the Constitution 
for Kederal judicial power in controversies between two or 
more States, between a State and citizens of another State, 
between a State and foreign States, citizens or subjects, 
implies that Federal coercion may be brought to bear on a 
State in order to compel it to perform its contracts. The reply 
is furnished by the Chief Justice himself. The nation did not 
understand that it had given power to the central judiciary to 
coerce a State at the suit of an individual or corporation, and 
as soon as it realized that that judiciary was of opinion that it 
had, the Eleventh Amendment destroyed the pretense of such 
power. 

The suggestion was made by Story, J., that if a State re- 
served, when granting a charter, the right to terminate or modify 
it, such termination or modification would be within its compe- 
tence. The suggestion was early acted upon. It became the 
fashion for legislatures to pass general laws to the effect that all 
charters thereafter granted should be repealable or alterable ? 
and State constitutions contain a similar provision. The only 
object of such a law or constitution is, to give notice to all per- 
sons that charters granted will be subject to the power of recall 
or modification. How does it matter in what form this notice 
isgiven? Many constitutional principles are unwritten, but are 
as well known and as operative, as if written. That one legis- 
lature can repeal an act of an earlier legislature, that an act of 
Congress can repeal an earlier treaty are unwritten principles, 
It was as clearly fixed under the British constitution, that par- 
liament was omnipotent, and that any charter might be revoked 
or changed by it. This principle lay behind all special acts of 
legislation. What greater sanction would it have obtained, if it 
had been expressed in a statute? Or what better notice would 
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the recipient of a charter have had of it? This principle, of the 
repealability of a charter, passed, with sovereignty, to New 
Hampshire, and every one obtaining a charter from the State, 
or operating under one of British grant, was as well aware that 
it might be withdrawn at any time, as if a thousand statutes had 
declared that it might. It is somewhat puerile to distinguish 
between an express and an implied condition, and especially 
when the expression of the condition may be in an ancient 
statute or constitution. and not in the charter itself. If every 
purchaser of a charter must know the old statute which says 
that all charters shall be revocable, why should he not be com- 
pelled to know, what is equally knowable, the unwritten, a priori 
political principle, that the State cannot ‘ oblige ’’ itself; and 
that all its charters may be recalled? He is bound to know that 
the police power! or the eminent domain? cannot be bargained 
away although neither statute nor constitution so declares, and 
that charters are received subject to the exercise thereof." Why 
is he not bound to know that the State also grants its charters 
subject to the condition that they can be at any time revoked? 

Dartmouth College v. Woodward has prevented the alteration 
or revocation of the charters that had been issued prior to the 
decision. In so far as it has made control of corporations by 
the States impossible, its effect has been largely pernicious. It 
has tended to exalt chartered associations above the State and 
the people. If the device of charming the court into innocuous- 
ness, by the use of constitutional or statutory assertions of 
repealability, had not been adopted, a reversal of the decision 
would have been imperatively necessary. By the use of this 
device, for fifty years the State’s power over its corporations 
has been as great as if the decision had never been rendered, at 
the cost simply of the enactment, either by the people or by the 
assemblies, of a general declaratory phrase. Few constitutiona] 
adjudications have been more talked about, and few have been 


more inept. WiLuiaM TRICKETT. 
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DEVELOPMENT OF INTERNATIONAL LAW. 
Il. 


From AMERICAN INDEPENDENCE TO THE PRESENT TIME. 


The advent of the United States as an independent nation 
marks the beginning of a new epoch in the development of in- 
ternational law. From that point on, the voice of Europe, 
though entitled to due weight, is by no means final as to what is 
international law. Even from the beginning of her national 
existence, the United States has been a factor to be reckoned 
with in international relations. For, while never inclined to 
officiously dictate rules to Europe, she has never shrunk from 
the maintenance of her own rights. By such insistence, she 
has played no inconsiderable part in the destruction of that 
enemy of all international law — piracy, and in securing a better 
recognition of neutral rights. 

With the beginning of this period we find also the advent of 
the positive school. The title of father of this school is usually 
ascribed to Moser, a German publicist whose works appeared in 
1781. To his mind the work of the writer on international law 
was simply to find out and report what rules had been estab- 
lished by treaties and usage, and, having done this, he had then 
discovered to himself and to others what constituted the inter- 
national law of that time. 

Contemporary with him and holding what were in many ways 
similar views was Professor Martens, of the University of 
Gottingen. He published in 1788 a summary of the Interna- 
tional Law of Modern Europe Founded on Treaties and Usage. 
This is in many ways an able work and was influential from the 
start. But of greater service was his collection of Treaties of 
Peace, Alliance, etc., published in 1791. The work has been 
extended by his successors—C. Martens, Saalfeld, Murhard, 
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Samwer, Hopf and Stoerk — until in 1887 it contained sixty- 
four volumes. 

Most potent in its influence upon the development of interna- 
tional law was the Congress of Vienna. By restoring the balance 
of power which had been rudely disturbed by the Napoleonic 
wars it restored the conditions essential to the healthy develop- 
ment of international law. It needs no great stretch of imagi- 
nation to see that had the Congress of Vienna reconstructed the 
map of Europe so as to leave one predominant and the others 
weak powers, the recognition of international rights would have 
been much more difficult to secure, which is but another way of 
saying that the international law of to-day would have been a 
vastly different thing. In addition to its recognition of the 
principle of the balance of power and its reconstruction of the 
map of Europe in accordance therewith, the Congress of Vienna 
accomplished no small amount in the direction of rendering 
more free the navigation of rivers. It may be worth mentioning 
that its classification of diplomatic agents is substantially the 
same as we have to-day. 

Within less than a decade after the Congress of Vienna, but 
by no means as important as that, was the Congress of Verona. 
This deserves mention not so much for what it did toward influ- 
encing the development of international law as for what it failed 
to do. Had the spirit of absolutism which was the breath of 
life of this Congress triumphed, it needs no seer to reach the 
conclusion that certain of the most fundamental rights of states 
would have been ruthlessly swept away. The possession of in- 
ternational law rights would under the regime of a triumphant 
Holy Alliance have rested not upon the fact of being an 
independent state but upon conformity to the standard of 
orthodoxy. 

The same year as the Congress of Vienna, Wheaton’s Law of 
Marine Captures was published. This was the only really 
important treatise during the first quarter of the 19th century. 
It was followed in 1836 by the Elements of International Law. 
In 1845 his History of the Law of Nations in Europe and 
America was published. These works gave him the position of 
primacy among American writers on International Law. This 
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position he held for the remainder of the century, and at present 
the only writer who has a just claim to dispute with him the 
title is Hannis Taylor, whose learned treatise on International 
Public Law was published in 1901. 

Well deserving of mention among the works which have 
exercised a formative influence upon the development of Inter- 
national Law are Kent’s Commentaries and the opinions of Justice 
Story on questions of Admiralty Law. During his twenty 
years (1812-1832) on the Bench of the Supreme Court of the 
United States he was recognized as its ablest authority in this 
department of law. Nor do the ability and influence of his 
opinions along this line suffer by comparison with those of Sir 
William Scott, afterwards Lord Stowell, England’s greatest 
admiralty judge, or with those of Portalis, the premier of 
French admiralty jurists. 

In 1839 appeared Manning’s Commentaries on the Law of 
Nations. In these the writer, an Englishman, gives special 
attention to the laws of neutrality. In 1844, Hefter, a German 
publicist of note, published his European International Law of 
the Future. The next year appeared an able treatise on the 
International Rules and Diplomacy of the Sea, by Ortolan, a 
French publicist. In 1847 Burlamaqui, a Swiss writer, published 
his Principles of Natural Law and the Law of Nations. In 
1854, Phillimore, an English !judge, published his Commentaries 
on International Law. Hautefeuille’s History of the Origin, 
Progress and Variations of Maritime International Law appeared 
in 1858. 

In 1856, the Congress of Paris met for the purpose of settling 
the questions arising out of the Crimean war. It did that; but it 
did more, and, it is with this surplus that we are at present con- 
cerned. It promulgated these four great rules of International 
Law: (1) ‘* Privateering is and remains abolished. (2) The 
neutral flag covers enemy’s goods, with the exception of contra- 
band of war. (3) Neutral goods, with the exception of contra- 
band of war, are not liable to capture under the enemy’s flag. 
(4) Blockades, in order to be binding, must be effective, that is 
to say, maintained by a force sufficient really to prevent access 
to the coast of the enemy.’’ 
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Though the United States is not a signatory to this declara- 
tion, she had from the beginning of her national existence con- 
tended for the last three principles set forth in it. She further 
offered, through her Secretary of State, Marcy, to give her 
adherence to the first, provided the other powers would agree to 
the proposition that all private property at sea, contraband ex- 
cepted, is exempt from capture. Had this counter proposition 
been accepted, it would have been an immense advance as it 
would have placed private property on sea upon the same basis 
as that upon land. 

Another act of the Congress of Paris which has not been 
without significance in the development of international law is 
its recognition of Turkey as a member of the family of nations. 
This, while intended as a means of protecting her against Russia, 
has proven costly in its consequences. It was the placing in 
her hands of a club which she has used not only against Russia, 
but also against the other nations, and even against her own 
citizens as well. Neither has the way she has used it been well 
calculated to reflect credit upon the wisdom of those who placed 
it in her hands. 

In 1860, Woolsey, for years a Professor of International Law 
in Yale University, published his concise work entitled an ‘‘ In- 
troduction to the Study of International Law.’’ This is cer- 
tainly among the most instructive of the briefer works and in 
consequence of this has had a wider use as a text-book in colleges 
than any other text on the subject of International Law. The 
following year General Halleck published his work on ‘+ Inter- 
national Law, or Rules Regulating the Intercourse of States in 
Peace and War;”’’ which, partly because of its merit, but more 
perhaps because of his position in the army, attracted a great 
deal of attention at the time. 

The same year Twiss, a Professor of Civil Law at Oxford, 
published his Law of Nations considered as Independent Political 
Communities, and two years later his Rights and Duties of 
Nations in Time of War. The same year Dr. Lieber of 
Columbia University, compiled at the request of the United 
States Government, a code of the rules of war. 

The next year the Conference of Geneva adopted a set of 
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rules regulating the treatment of the sick and wounded, of 
surgeons, chaplains, nurses, hospitals, ambulances, etc., in 
short, the protection of those persons and things which, though 
with every army, do not constitute a part of the fighting force, 
and by the dictates of humanity are exempted, in so far as 
possible, from hostile attack. The rules, modified and extended 
by subsequent conferences, have come to be known as the Red 
Cross rules. 

In 1868, Calvo published his ‘* Le Droit International Theo- 
retique et Practique.’’ This work is worthy of mention, partly 
because of its intrinsic merit and partly because the writer is, 
with the exception of Bello, whose works are almost unknown, 
the only writer on international law South America has produced. 
Though published originally in Spanish, it has been translated 
into French. The bulk of the work was written in Washington 
while the author was there as minister from Paraguay. It 
bears the impress of American thought. 

The Geneva Arbitration must not be overlooked in a consider- 
ation of the development of international law. For its influence 
in behalf of a stricter observance of the duties of neutrals has 
been of almost immeasurable value. Though much of the credit 
for the award is due to the diplomats who framed the principles 
laid down in the treaty of Washington for the guidance of the 
arbitrators, no treaty could have given the same publicity 
to the matter as did the decision of the international board of - 
arbitrators. This added the sanction of an impartial court to 
the works of a High Commission. It also gave a needed im- 
petus to the application of the principle of arbitration to the 
settlement of international controversies. The rapid growth of 
international arbitration, if indeed it may be said to have had a 
rapid growth, dates from this event. 

The next year David Dudley Field of the New York Bar pub- 
lished his Draft Outline of a Code of International Law. As 
we have already seen, maritime codes had been put forth cen- 
turies before this, but these were codifications of simply a small 
part of international law. Field’s was the first attempt at a 
comprehensive codification of the whole of international law. His 
purpose was ‘*‘ to bring together whatever was good in the pres- 
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ent body of public law, to leave out what seemed obsolete, 
unprofitable or hurtful, and then to add such new provisions as 
seemed most desirable.’’ Such codification would undoubtedly 
have its advantages, if all, or practically all, of the civilized 
nations would agree to it. Neither would such a proceeding be 
a priori impossible. For, as Field argues in his preface to the 
second edition, ‘‘ if sixteen nations could agree, as they had, to 
a postal treaty, which was in effect a chapter of a code, why 
could they not agree upon an entire code? ”’ 

But great as would be its advantages, it would not be with- 
out its disadvantages. These would be the same as in all codifi- 
cations —a tendency toward rigidity; in other words, a lack 
of that flexibility which is needed in order that law may 
respond to changed ethical conceptions and economic condi- 
tions. Yet Field’s code, though it has thus far failed of adop- 
tion by the nations, so as to convert it from the findings and 
views of one man into the law of nations, did set at least some 
of the nations thinking and hence was by no means unfruitful of 
results. The year following the publication of the first edition, 
there was formed at Brussels the Association for the Reform 
and Codification of the Law of Nations; and at Ghent, the 
Institute of International Law, founded for the purpose of fur- 
thering the ‘* progress of international law, formulating its 
general principles, and giving assistance to any serious endeavor 
for its gradual and progressive codification.”’ 

In 1878, Bluntschli, a Swiss publicist and professor at Zurich, 
published his **Modern Institutional Law of Civilized States.’’ 
He is in many ways an exceptionally able writer, but is 
theoretical rather than practical. This may be judged from his 
_ definition of international law: ‘‘ that recognized universal law 
of nature which binds different states together in a human jural 
society, and which also secures to the members of different 
states a common protection of law for their general human and 
international rights.’’ The same conclusion might be reached 
from his insistence that whatever is ‘‘a hindrance to the true 
development of a state constitutes a just cause of war.’’ But 
what is the ‘* true development’”’ of a state? If each state is to 
' judge for itself, then the limitation amounts to nothing. The 
VOL. XL. 13 : 
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chief practical value of his writings consists in the influence they 
have had toward the adoption of more humane rules of war. 

In 1884, Hall published the first edition of his International 
Law. This may safely be said to be one of the greatest works 
on the subject published during the 19th century; neither is 
there much doubt that it has no peer among the texts on this 
subject written by Englishmen. Within eleven years after its 
first appearance it had reached the fourth edition, which toa 
work of this character is no small compliment and is likewise 
strong evidence of the interest which during the last quarter 
century has been aroused in a subject of international law. 

Between 1886 and the end of the century there appeared 
Wharton’s Digest of International Law, which in its way is a 
most useful work; Davis’s International Law; a Treatise on 
International Law, in three volumes, by Fedor Fedorovitch 
Martens, who is by all odds the ablest of Russian publicists and 
who, by reason of his attainments, has been styled ‘* The Lord 
Chief Justice of Christendom ;’’ Snow’s Cases on International 
Law, which form a very convenient collection of leading cases ; 
the Principles of International Law, a most able treatise by Law- 
rence, an Englishman; Studies of International Law, by Holland, 
another English publicist and among the ablest of the positive 
school. In 1901 Taylor published his International Public 
Law, which is a most able and exhaustive contribution to the 
literature of the subject. 

During the last year of the 19th century there occurred an 
epoch-making event in the development of international law, 
the organization of a permanent international court of arbitra- 
tion at The Hague, with power to determine its own jurisdiction. 
This placed international arbitration upon a new and more sub- 
stantial basis and by so doing made it an increased factor in 
preserving the peace of the world. True, we had successful 
cases of the application of arbitration to the settlement of inter- 
national disputes before the establishment of this court, but the 
existence of such a court makes a resort to arbitration much 
easier and thus increases the obligation of states to try this 
means of adjusting their differences before appealing to the 
harsh and exceedingly expensive arbitrament of the sword. 
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Perhaps no better illustration could be had of the advantage of 
having a court standing ready to settle controversies, arising 
between nations, than the recent North Sea incident, which 
brought England and Russia to within hailing distance of war. 
And it is at least doubtful if a peaceful settlement would have 
been reached but for the existence of the court at The Hague. 
Such occurrences always arouse public sentiment to'a pitch where 
delays are very likely to be fatal to a peaceful adjustment; so 
that if the machinery necessary to a legal hearing and decision 
of the merits of the case has to be constructed, the delay thus 
necessitated multiplies the chances of war. It is true that a 
submission of disputes to this court is not compulsory, but the 
enlightened public opinion of the world and the ever-increasing 
conviction as to the advantages of this form of settlement over 
an appeal to force will in course of time amount to compulsion 
in the vast majority, if not in all cases. 


Epwin Maxey. 
Law Dept. W. VA. UNIVERSITY, 


MorGANTOWN, W. Va. 
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INJUNCTIONS AGAINST BOYCOTTS AND SIMILAR 
UNLAWFUL ACTS. 


A labor union may resort to a number of different expedients 
for the discomfiture of its enemies. In dealing with such of 
these war measures as are not in themselves illegal, the courts 
have pursued a policy that is by no means uniform or consist- 
ent.! Other devices, however, are so obviously wrongful per se 
that when we come to inquire into the jurisdiction of equity to 
restrain them we-find the limits of debatable territory much 
more clearly marked out. Although certain of the former class 
of acts will receive some notice herein, the present article is de- 
voted primarily to measures unlawful in their very essence. 

Among the most pernicious of these is the boycott, which, in 
its different forms, has been pronounced illegal as well in 
England as in every State in the American Union? in which the 
question has arisen. It may be defined asa combination wrong- 
fully to harm a person by coercing others, through fear of loss 
and injury, to withdraw from him their beneficial business inter- 
course. The term, derived from the name of a certain Captain 
Boycott, an Irish agent of Lord Earne, who was most grievously 
sent to Coventry by his neighbors,‘ is also applied to the 
methods whereby the combination works its will. 

Boycotts essentially imply combinations. It may even be 
questioned whether certain conduct which would render guilty 
of boycott a concert of several people will, in any case, subject 
an individual to interference by a court of equity. Of course, 


1 See *‘ Injunctions Against 3’ Bouvier’s Law Dictionary; Gray 
Strikes,’? AMeRICAN Law Review for v. Trades Council, supra. 
Jan.-Feb., 1906, page 42. 4 State v. Glidden, 55 Conn. 46; 


2 Oxley Stave Co. v. Cooper’s 8 Atl. 890 and note to Casey v. Cinn. 
Union, 72 Feb. 695; Gray v. Bldg. Typ. Union, 12 L. R. A. 193. 
Trades Council, 63 L. R. A. 753 
(Minn.) and cases there cited. 
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illegal or criminal acts, under proper conditions, would certainly 
do so; but as to those not of themselves unlawful, the courts 
are divided. Some hold that if a deed be legal by nature, it 
retains its character under all circumstances, however it may in- 
jure another person; others deny that an individual, any more 
than a combination, may subject the business of any one else to 
purely malicious attacks, even though these be confined to acts 
not illegal per se.1 We need not discuss the question; practi- 
cally, the extreme difficulty of discerning the motives which stir 
an individual to action renders the first opinion the more 
serviceable. 

Given « combination, then, are all of its attempts to exclude 
a person from business dealings with others unlawful as 
boycotts? Violent and coercive measures are, of course uni- 
versally condemned. The courts as a rule, however, allow 
combinations of men to compela person to grant their legitimate 
demands, or to respect their proper interests, by simultaneously 
ceasing to do business with him and by procuring others, 
through fair and reasonable circulars and other persuasive means 
or even through notices that their refusal will lose them the 
patronage of the combination, to do likewise.?- These acts are 
in themselves lawful enough, since everyone may bestow his 
trade where he will; and the threat to withdraw it, even by 
many in combination, is not coercion in its legal sense, and 
though harmful is not enjoinable so long as inspired by ‘* justifi- 
able cause’’ as heretofore explained.* But where there is no 
‘¢ justifiable canse,’’ or where the demand is such that the mak- 
ing of it is an undue meddling with the complainant’s business 
and so violates his legal rights, then the harmful acts become 
wrongful; and an injunction as for boycott may issue.‘ 


1 Ertz v. Produce Exchange, 79 
Minn. 140; 81 N. W. 737. 
2 Sinsheimer v. United Garment 


v. Produce Exchange, 79 Minn. 140; 
Oxley Stave Co. v. Union, 72 Fed. 695. 
The q:estion was left open in Brace 


Workers, 28 N. Y. S. 321; Cohen v. 
Same, 72 N. Y. Supp. 341; Beck v. Ry. 
Teamsters’ Union, 118 Mich. 497; 77 
N. W. 18; Master: Bldr’s Assn. 0. 
Damscio, 63 Pac. 782; Macauley v. 
Tierney, 19 R. I. 255; 33 Atl. 1; Ertz 


Bros. v. Evans, 5 Pa. Co. Ct. R. 163. 

3 See ‘Injunctions Against Strikes,”’ 
AMERICAN Law Review for Jan.-Feb., 
1906, pp. 42, 54. 

4 Ertz v. Prodace Exchange, 79 
Minn. 140; 81 N. W. 737. Onjection to 
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The vast majority of boycotts, however, have been violent 
and coercive, and hence illegal regardless of their purpose. So 
terrible is their history that ** the term boycott has acquired a 
significance in our vocabulary and in the literature of the law.”’ 
In one case an injunction issued upon the bare statement that a 
‘ boycott ’ was threatened unaccompanied by a recital of facts 
constituting it;' and the courts even declare that the word is, 
in itself, a menace. 

Coercion and intimidation may never be employed as boycott 
measures. These terms are not confined to acts such as cause 
abject fear, but embrace all compulsory and wrongful acts calcu- 
lated to overcome the will and judgment of a man of average 
firmness and make him submit to dictation in his business.? 
What amounts to intimidation depends upon the circumstances of 
each particular case. Actual violence or threats of violence, 
of course, are always unlawful, and may be prevented even though 
criminal. Disorderly gatherings about plantiff’s store, follow- 
ing and throwing bricks at his delivery wagons, physical restraint 
and assaults upon his customers, addressing the latter with false, 
abusive, violent and threatening placards, banners, circulars, 
letters, editorials in labor papers — all these, and more like them, 
have been enjoined. The hostility of the court pursues and 
inhibits implied threats as well,® because ** the law is not to be 
hoodwinked by colorable pretenses; it looks at truth and reality 
through whatever disguises it may assume.’’4 So the use of 
circulars or writings, however polite they may be upon their 
face —‘** unless you cease to deal with A. B., we shall be forced 


Jabor-saving machinery because it 
throws men out of work is undue 
dictation. Barr v. Council, 53 N. J. 
Eq. 101; 30 Atl. 881; Oxley Stave Co. 
». Union, 72 Fed. 695. As is also a 
demand that the business be ‘‘ union- 
ised.’ Casey v. Union, 45 Fed. 135. 
Or that particular methods of doing 
business be adopted. Martin v. Mc- 
Fall, 65 N. J. Eq. 91; 55 Atl. 465. 

1 Oxley Stave Co. v. Union, 72 
Fed. 695. But in Park Co. »w. 


Druggists Assn., the facts and steps of 
the boycott were required to be 
shown. 52 N, Y. Supp. 475. 

2Gay v. Bldg. Trades Council 
a ), 63 L. R. A. 753. 

-S v. Kane, 23 Fed. 748; In re 
Guan Ry. Co., 24 Fed. 217; Casey v. 
Cin. Typ. Galen, 45 Fed. 1135. 

4 Sherry v. Perkins, 147 Mass. 212; 
17 N.E.307; Beck v. Ry. Teamster’s 
Union, 118 Mich. 497; 77 N. W. 13. 
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to consider you an enemy to organized labor,’’ 1! — will be re- 
strained wherever the court can see that their real purpose is to 
coerce and intimidate. 

It has frequently been urged that such writings and circulars 
should not be enjoined, because equity will not interfere to prevent 
libels. A distinction, however, is drawn between mere personal 
libels, and libelous writings which form part of a scheme to 
injure property rights by violence and intimidation; and the 
courts, while generally leaving the party injured by the former 
to his action at law, do not hesitate to enjoin the latter.2. Now 
it is well recognized that a person’s business or occupation from 
which he draws his livelihood ‘is, aside from the goods, chat- 
tels, money or effects employed and used in connection there- 
with, property in every sense of the word; ’”’ and it must be 
protected, ‘‘or personal liberty is a sham.’’* When, therefore, 
business interests are threatened with irreparable injury by boy- 
cott circulars or the like, equity freely issues its restraining pro- 
cess. This is the better rule, justified by reasonand experience. 

Intimidation means more than threats of violence to person 
or property. There. are other effective coercive methods which 
are used in boycotts. One of them is a threat by a union ot 
order strikes among the employés of those who will not shun 
the boycotted person. Thestrike by way of boycott has always 
incurred the displeasure of the courts. It has even been 
strongly intimated that where employés of one railroad conspire 
to boycott another road, under circumstances of aggravation, 
the court may prevent an employé from quitting his work solely 
as a means of carrying out his part in such conspiracy and for 
no other purpose than to aid in enforcing such boycott.5 This 
position is no longer tenable, because, as we have seen,® there 
has been a definite decision that strikes may never be enjoined. 
But union officers, it will be remembered, may be prevented from 


1 Casey v. Union, 12 L. R. A. 193. 4 It was denied in Riggs v. Local 
2Emach v. Kane, 34 Fed. 47; (Minn.), 5 Ohio N. P. 386. 
Casey v. Union, 45 Fed. 135; Beck v. 5 Arthur v. Oakes, 63 Fed. 310; 25 
Union, 118 Mich. 497; 77 N. W. 13. L. R. A. 414. 
3 Gray v. Building Trade’s Council, 6 Toledo Ry. Casev. Pennsylvania 


63 L. R. A. 753. Co., 19 L. R. A. 395. 
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ordering such a strike, especially where by so doing they intend 
to rupture existing contract relations.' And the men them- 
selves, so long as they remain in employment, may not, as a 
boycott measure against a third person, refrain from certain 
services lawfully required of them. So in Moores v. Brick- 
layer’s Union,’ the defendants were enjoined from refusing to 
work the plaintiff's material wherever it was supplied them, 
with the intention thereby to force their employers, against their 
will, to cease buying from the plaintiff. This expedient has 
been resorted to most often by railroad employés, who boycott 
another road by refusing to run any trains to which its cars may 
be attached, thus forcing their employer to cease connecting 
with the proscribed company. The most notable example of it 
were seen in the great Pullman Car controversy ; and the injunc- 
tions issued against such boycott methods led finally to the 
famous Chicago strike of 1892. 

It is just as unlawful to frighten away, by boycott measures, 
prospective and probable customers as it is to drive off those 
already bound by contract. The victim’s rights are equally 
infringed in both cases.* And finally, in order to obtain an in- 
junction against a boycott, ‘‘ the complainant must show a 
substantial pecuniary loss in respect to his property, including 
his business, for which an action at law was an inadequate 
remedy, or where he can show tl.at the conduct complained 
of * * * has deprived him of a means of livelihood.’’ 4 
This, however, is only the established rule that equity will pre- 
vent none but irreparable or continuing injuries. 

We have already shown? that solicitation to join a union or to 
strike may generally be addressed to workmen unless they are 
bound by contracts of service, in which case it may be enjoined 
as violating the employer’s rights. The same is true when 
persuasion is accompanied by acts illegal by nature. Since; 


1 Beattie v. Callahan, 81 N. Y. Supp. 4 Atkins v. Fletcher Co., 65 N. J. 
413. Eq. 658; 55 Atl. 1074. 

2 28Ohio L. J. 48. 5 “Tnjunctions Against Strikes,’? 

8 Gray v. Trade’s Council, 63 L.R. AM. Law REv., Jan.-Feb., 1906, pp. 
A. 753; Jersey City Pr. Co. v. Cas- 42, 56, 57. 
sidy, 63 N. J. Eq. 759; 58 Atl. 230. 
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therefore, it is a restraint upon personal liberty to stop men 
upon the streets and compel them to listen to importunate 
arguments which they are unwilling to hear, an injunction, at 
the suit of the employer whose rights as master are infringed, 
may issue against such acts, even though the laborers so tam- 
pered with are not under contract, but work for him only from 
day to day.!_ For a stronger reason, strikers or union agents 
may be enjoined from entering upon a person’s premises in 
order to induce his workmen to leave him; because this is tres- 
pass against his property, causing continuous and irreparable 
injury for which damages are no adequate remedy.? 

It is essential to the success of a strike that the business of 
the man against whom it is directed be completely paralyzed. 
Under the present conditions of the labor market, persuasion is 
not sufficient to keep away strike-breakers. As a result, strikes 
often become a reign of terror. Property is destroyed, blood- 
shed and murder follow; rights are trampled under foot, law 
and order are thrown to the winds, and (to express it poeti- 
cally) the storm-spirit of lawlessness, waving aloft the red flag 
of anarchy, laughs aloud. Judge Jenkins once ejaculated: 
‘* The wit of man cannot devise a peaceful strike.’’ After one 
reads the history of the great Chicago struggle of 1892, he is 
impressed with the truth of that remark, and is amazed that 
such things can exist in a free country, 

Equity is quick to restrain all attempts by violence and in- 
timidation to force employers to yield to the union’s demands, 
or to compel workmen to join the union or to strike. Such 
acts are criminally wrongful in themselves, and are abso- 
lutely indefensible upon any grounds whatever. They ille- 
gally injure the employer’s business, and so violate his property 
rights. They deny the ‘‘scab’’ workman the liberty to be- 
stow his labor as he will, which denial is ‘‘ an invasion of the 
very right of free labor, for which the striking workman him- 


1 Frank v. Herold, 52 Atl. 152; Jer- Co. v. Wenger, 17 Wkly L. Bul. 306; 
sey City Pr. Co. v. Cassidy, 63 N. J. Foster v. Assn., 78 N. Y. Supp. 860. 
Eq. 759; 53 Atl. 230. 3 Farmer’s Loan & Trust Co. v. N. 

2 New York, Lake Erie & West. Ry. Pac. Ry. Co. 60 Fed. 803. 
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self is contending.’?! These injuries, obviously, cannot be 
remedied at law. Every requisite for equity interference is pres- 
ent in a large degree, and the courts have always acted 
accordingly. In issuing injunctions in such cases, judges every- 
where speak of this lawlessness in terms of severest condem- 
nation, and deplore the odium which it brings upon the name of 
organized labor. Violations of the prohibiting orders call down 
upon the offender’s head a heavy measure of punishment for 
contempt of court.? 

The principles applicable to violent boycotts are equally per- 
tinent here. The character of an act depends upon all the 
circumstances of the case. It may be openly violent, such as 
threats, assaults, opprobrious epithets, following workmen and 
holding them up to scorn and ridicule on the street, obstructing 
highways, riotous assembly, mobbing, and the like. It may be 
equally wrongful through implied threats, for ‘*there may be 
a moral intimidation which is illegal.’’* Marching in body to 
and fro, with music and banners, before a mine and near the 
workers’ lodging houses, and lining up on each side of the road 
so that workmen must pass between the lines on their way to the 
mine; establishing an armed camp near a mine and holding vio- 
lent open air meetings; a letter requesting a cessation of work, 
adding ‘*in no case are you to consider this an intimidation ’’ — 
all these have been held to constitute intimidation. Even per- 
suasion to quit, if too long continued or thrust upon unwilling 
listeners, especially if accompanied by a show of force, may 
assume a menacing aspect and be restrained. 

The courts mostly agree upon the law of intimidation, but 
differ when they come to apply it to particular cases. This 
difference ‘* finds expression mainly upon the fact of picketing ; 
that is, by relays of guards in front of a factory or the place of 
business of the employer for the purpose of watching who should 


1 Temple Iron Co. v. Carmanoski, 
10 Kulp. 37. 

2 On this topic, see geueraily Coeur 
D’Alene Min. Co. v. Union, 51 Fed. 
260; Temple Iron Co. v. Carmanoski, 
10 Kulp, 37; Perkins v. Rogg (Ohiv), 
28 Wkly. L. Bul. 32; Otis Steel Co. v. 


Union, 110 Fed. 698; Southern Ry. 
Co. v. Union, t1l Fed. 477. 

5 Texaple Iron Co. v Carmanoski, 
10 Kulp. 34; People v. Nilzig, 4 N. Y. 
Cr. R. 403; Same v. Kosika, Jb. 429; 
Foster v. Asso., 78 N. Y. Supp. 860. 
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leave or enter the same.’’! The rule, however, which may be 
gathered from the authorities seems to lay down that a wholly 
peaceful picket system, whose aim is only legitimate persuasion 
and argument addressed to willing listeners, or the collection of 
information regarding the progress and condition of the strike, 
which news is not designed for an oppressive use, is harmless; 
but that a picket system which is employed as a measure of co- 
ercion and violence, or which has in reality that effect, is illegal 
and enjoinable in a proper case.?- But the Federal courts, 
though affirming this rule in theory,* announce as a result of 
their experience, that in practice ‘* this system, constantly kept 
up, in its nature leads to disturbance, and has a tendency to in- 
timidate.’’ It is often employed, not so much for information, 
but as a means of enforcing the orders of the union. Now 
‘*the only way in which it could be effective would be to pro- 
duce in the minds of non-union men * * * a feeling of 
fear that the menacing eye of this numerous organized body of 
men composing the union was upon them for a purpose not — 
friendly.’’* A picket system, therefore, should be closely scru- 
tinized for its real purpose; but if after examination it appears 
to be innocent and quiet, it will be left unmolested. 

As in other intimidation cases, the character of a picket is 
gathered from all the circumstances surrounding it. Where, as 
a result of its establishment around a factory, workmen could 
be induced to remain in service only by payments of bonuses, 
by sending a guard of men to convey them home, and even by 
boarding them on the premises, ‘‘ this state of things is evidence 
of a higher character, in deciding the issue as to whether or not 
picketing tends to intimidate those against whom it is directed, 
than the statements in affidavits filed by the individual defend- 


1 Cumberland Glass Mfg. Co. v. Fletcher v. Inter. Assn. of Machinists 
Glass Bottle Blower’s Assa., 59 N. J. (N.J. Eq), 55 Atl, 1077; Vegelahn v, 
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ants to the effect that no means of intimidation have been used.’’ ! 
And it is doubtless true as to other questionable methods that 
their actual effect is strong evidence of their character. But in 
all cases, the acts themselves must be set out, so that the court 
may see for itself whether they justify an injunction. Merely 
calling them violent and intimidating is not enough. ‘* Epithets 
are not facts.’’? 

In conclusion, it may be remarked that strike cisorcers are 
usually deprecated by the unions, and are the unauthorized acts 
of certain excitable members, or even of criminal outsiders. If 
the union is lawful at its inception, pursuing a lawful aim, em- 
ploying and seeking to enforce lawful methods, it will not be 
responsible or subject to injunction for such acts.* But if the 
union instigates them, either directly or tacitly, or accepts the 
benefit of them without making any public disclaimer or effort 
to expel or deliver to the police the perpetrators of them, then 
the wrong-doers must be considerad the agents of the union, 
even though its minutes and by-laws counsel and authorize only 
peaceful strikes; and the organization may therefore be enjoined 
against a continuation of the lawlessness.* 

Up to this point we have dealt with injunctions under the 
common law. There are also a set of Federal statutes which 
have given rise to a series of important cases of equitable re- 
straint; and these we shall now consider. 

The Act of 1887, as amended by the Act of 1889, supplies 
what is known as the Interstate Commerce Law. It is too vol- 
uminous to quote, but in substance it punishes certain interfer- 
ences with the freedom of commerce between the States. For 
atime there was some question whether the Federal Govern- 
ment was restricted to indictments against persons, including 
striking workmen, who obstructed commerce, or whether it 
might sue out injunctions to restrain them. This right, after 


1 Otis Steel Co. v. Local Union, 110 * Southern Ry. Co. v. Machinist’s 
Fed. 698. Union, 111 Fed. 49; Allis Chalmers 

2 Foster v. Clks Assn., 78 N. Y. Steel Co. v. Reliable Lodge, 111 Fed. 
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being both denied! and affirmed? in the lower Federal courts, 
was at last definitely established by the Supreme Court, upon the 
ground that wrongful interference by the strikers with interstate 
commerce and with the mails constitutes a public nuisance,* 
which may well be enjoined at the suit of the United States. 

But the statute which bears most upon our subject is the Act 
of July 2, 1890, Ch. 647,‘ entitled «* An Act to Protect Trade 
and .Commerce against Unlawful Restraint and Monopolies.’’ 
Section 1 provides that ‘* Every contract, combination in the 
form of trust or otherwise, or conspiracy, in restraint of trade 
or commerce among the several States, or with foreign nations, 
is hereby declared to be illegal,’’ and imposes penalties of fine 
and imprisonment. Section 4 invests the several Circuit Courts 
of the United States with the jurisdiction ‘* to prevent and re- 
strain violations of this act; and it shall be the duty of the 
several district attorneys of the United States, in their respect- 
ive districts, under the direction of the Attorney-General, to 
institute proceedings in equity to prevent and restrain such vio- 
lations. Such proceedings may be by way of petition setting 
forth the case and praying that such violation shall be enjoined 
or otherwise prohibited.’’ And at any time before final decree, 
‘‘the court may * * * make such temporary restraining 
order or prohibition as shall be deemed just in the premises.”’ 

Industrial conditions having made necessary some such definite 
provision for the protection of interstate commerce, in confer- 
ring these enhanced equity powers upon the Federal courts, 
Congress exercised a right given by the Constitution.» But it is 
to be observed that, under the terms of this act, ‘* suits in equity 
or injunction suits by any other than the government of the 
United States are not authorized.’ 6 

The first question of interest to us is whether this law applies 
to labor organizations; and the weight of precedent favors 
the holding that it does. One of the earlier cases refused so to 


1U.S. v. Alger, 62 Fed. 824. 4 26 St. 209. 
2 Toledo Ry. v. Pennsylvania Co., 5 U.S. v. Elliott, 64 Fed. 27; U.S. 
19 L. R. A. 337. v. Debs, 64 Fed. 724. 
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interpret it,’ but the contrary ruling in U. S. v. Workingmen’s 
Amalgamated Council,? decided at almost the same time, has so 
far prevailed. Here, the court found that although the Act of 
1890, as appears from the debates over it in Congress, had its 
origin in the evils of massed capital, yet its language includes 
all combinations. ‘* The subject had so broadened in the minds 
of the legislators that the source of the evil was not regarded as 
material, and the evil in its entirety dealt with. They made 
the interdiction include combinations of labor as well as capital; 
in fact all combinations in restraint of commerce, without refer- 
ence to the character of the persons who entered into them.’’ 
In the Farmer’s Loan & Trust Co. case* the matter was passed 
over; but the above opinion has been frequently affirmed,* 
notably in the Debs case. We must bear in mind, however, 
that upon the appeal in this case, the Supreme Court found it 
unnecessary to consider the lower court’s interpretation of the 
Act; ® and so, although the probabilities favor its confirmation, 
there is an open field for the reversal in the Supreme Court of 
the rule now followed by the Federal judges. 

Granted that the act does apply to consolidated labor as well 
as to consolidated capital, it cannot abridge the right of the 
men to combine and quit work for lawful purposes, or to do 
other lawful acts, even though by them interstate commerce 
iscrippled. The case of Waterhouse v. Comer,’ alone intimates 
the contrary. ‘It will be practically impossible hereafter,”’ 
says the court, ‘for a body of men te combine to hinder or 
delay the work of a transportation company without becoming 
amenable to the provisions of these statutes. * * * It 
follows therefore that a strike or ‘ boycott,’ as it is popularly 
called, if it was ever effective, can be so no longer.’’ This 
doctrine, however, is not literally binding, because the con- 


1U. S. v. Patterson, 55 Fed. 639. Fed. 824; Inre Grand Jury, 62 Fed. 
2 54 Fed, 994. 828; 834, 840; U.S. v. Elliott, 64 Fed. 
3 Farmer’s Loan & Trust Co. v. 27; South. Cal. Ry. Co. v. Rutherford, 
Northern Pac. Ry. Co., 60 Fed. 803. 62 Fed. 796. 
4 Waterhouse v. Comer, 55 Fed. 5 U.S. v. Debs, 64 Fed. 724. 
149; Thomas v. Cin. Southern Ry. Co., 6 In re Debs, 158 U. 8S. 564; 15S. 
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fusion of the terms ‘strike’’ and ‘ boycott,’’ together with 
the facts of the case, show that it was meant to apply only to 
illegal combinations. Anyhow, the rule has not been followed, 
the courts unite in disclaiming any power, under this or any 
but other law, to interfere with legal and peaceful strikes.! 

Proceedings under the Anti-Trust Act are proper against the 
illegal acts, as this term bas heretofore been explained, of both 
unions and union officers, detrimental to interstate commerce. 
Thus, where a New Orleans Trades Council during a wage 
controversy, undertook by force and violence to stop all business 
in the city including operations of interstate and foreign 
trade, the court said: ‘It is the successful effort of the 
combination of the defendants to intimidate and overawe 
others who were at work in conducting or carrying on 
the commerce of the country in which the court finds their 
error and their violation of the statute;’’? and though in- 
terstate commerce was affected only as an incident to their 
attacks upon local industries, the unions were enjoined. So, of 
the officers of the American Ry. Union who had ordered and 
were directing the strikes by way of boycott against the Pullman 
Car Co., as a result of which the traffic of the entire country was 
paralyzed, the court said that their action was in the teeth of the 
Act of 1890. ‘* Their combination was for an unlawful purpose, 
and is conspiracy within the statute cited.’’* This obviously ap- 
plies even more strongly to a combination which works or inspires 
the physical hindrance, injury or destruction of interstate and 
mail trains.‘ 

The scope of the Act of 1890 as it affects labor combinations 
may be summed up in a few words: It permits the government 
of the United States to seek, in the prevention of wrongful 
strike measures which jeopardize interstate and foreign com- 
merce, the same weapon which private individuals or corpora- 


1U. S. v. Workingmen’s Amal. 2U. S. v. Workingmen’s Amal. 
Council, 54 Fed. 994; Toledo Ry. Case, Council, 54 Fed. 994. 
19 L. R. A. 387; Thomas »v. Cin. 3 Thomas v. Cin. Ry. Co.. 62 Fed. 
Southern Ry. Co., 62 Fed. 803; In re 803. 
Grand Jury, 62 Fed. 828, 840; Knud- 4 U.S. v. Debs, 64 Fed. 724. 
sen v. Benn, 123 Fed. 636. 


208 40 AMERICAN LAW REVIEW. 


tions may employ when their interests are similarly threatened. 
And hence, the rules which we have shown to regulate injunc- 
tions at common law doubtless apply here. 

So much for injunctions against workmen. Let us glance for 
a moment at certain retaliatory measures commonly taken by 
employers. 

A lockout is ‘* the closing of a factory or workshop by an 
employer, usually in order to bring the workmen to satisfactory 
terms by a suspension of wages.’’! It is thus the counterpart 
of a strike, except that a combination is not necessary to make 
it effective. There have been few direct cases on lockouts, and 
the law regarding them is contained in passing remarks. From 
these we may gather that the rights and liabilities pertaining to 
strikes extend to lockouts also. Just as the men have an abso- 
lute right to quit work, so an employer may discharge them — 
lock them out — at will, being liable only for breach of con- 
tract.2- Employers, also, may combine to resist movements for 
an advance of wages,’ or forother lawful purposes, and may not 
be enjoined from committing lawful acts. But although he is 
free to discharge his men, an employer may not go further and 
prevent them from getting work elsewhere, by using intimida- 
tion and unlawful means against persons who are willing to hire 
them; since this would amount to a boycott.4 It has also been 
intimated that an illegal combination among interstate railroads 
to lock out all their employés might be amenable to the process 
of the Anti-Trust act; though from analogy, an injunction 
would not even then be proper to restrain the act of discharg- 
ing any more than to prevent men from striking. 

There is one form of combination among employers that de- 
serves special attention: the ** blacklist ’’ arrangement, whereby 
they agree not to employ certain men whose names are circulated 
among them. This corresponds to the ‘ unfair list’’ in common 


1 Mathews wv, People, 202 Ill. 389; 5 Cote v. Murphy, 159 Pa. St. 240; — 
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use among the labor unions. In Mattisonv. Lakeshore & Mich. 
S. Ry. Co.,! the plaintiff sued for damages resulting from con- 
tinued loss of employment resulting from a blacklist, and the court 
allowed the action, saying that employers may not conspire to 
deprive a man of the right to make a living. But in Boyer v. 
Western Union Tel. Co.? an injunction against a blacklist was 
refused. The court thought it absurd to forbid an employer to 
make a list of men whom he has discharged with the reasons 
therefor, or to show it to others, even though the latter will 
thereafter refuse to employ those men. And in fact it is hard 
to see just how a blacklist can be enjoined. Such agreements 
are not necessarily conspiracies; because their avowed object is 
only information and protection against undesirable employés, 
and the act of exchanging such a list is legal per se. Therefore, 
the combination, being lawful, could not be charged with 
wrongful use of the blacklist by an individual member ; the latter 
alone would be responsible and enjoinable, if anybody would be. 
But the unsettled condition of the rule making unlawful the 
legal act of an individual for a wrongful purpose, and the 
difficulty, in any event, of proving such a purpose, renders it 
practically impossible to prevent the sending of the list; again 
it is not permissible to prevent the recipients of it from acting 
upon it and discharging those named therein. Apparently, 
therefore, there is not a crevice through which the injunction 
may enter. And even where the blacklisting combination of 
employers can be proved illegal, it has been said that the utmost 
which can be done is to prevent them from endeavoring to 
enforce the agreement against individual members, thus leaving 
the latter free to act upon the list as they will.* 

This ends our discussion of injunctions. A few words must 
now be said regarding a second and closely related source of 
equity jurisdiction over labor disputes: the power to appoint 
receivers. 

A receiver is an indifferent person between the parties to’ a 
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cause, appointed by a court of equity to receive and preserve 
pendente lite, the property in controversy.! In late years, it 
has become a common practice to place embarrassed railroads 
into the hands of these officers of the court. But, since a rail- 
road, for the public good, must remain a going concern, its 
receiver must undertake to keep it in regular operation. There- 
fore, he becomes an employer of men, liable to the same labor 
difficulties which beset private employers; and from the rule 
that interference with a receiver’s possessions is contempt 
of court, equity derives its extraordinary jurisdiction in certain 
cases of strikes among the receiver’s employés. The extent of 
this jurisdiction we must now determine. 

The rule may be stated briefly that any interference with the 
receiver, with his employés, or with the road itself, which 
would authorize an injunction or damages in the case of private 
individuals, is punishable as contempt of court.?- The princi- 
ples applicable to injunctions, therefore, are equally valuable in 
this connection. It is no contempt for employés to quit work 
in a body; nor for the union officers to order such a strike for 
an honest purpose; nor to exert lawful persuasion upon others 
to leave —in short, lawful acts for lawful purposes cannot be 
punished, even though the trust property be thereby prejudiced.* 
But ‘‘lawless interference with the receiver and employés in 
the discharge of their duties will not be tolerated.’’* Violence 
and intimidation, open or implied, injury or destruction of the 
railroad property, or similar acts are lawless and hence con- 
tempt.5 In one case, a strike called by way of boycott sub- 
jected a union officer to imprisonment for six months.6 In 
another, a like act for an unjustifiable purpose was similarly 
punished, with severe language from the court.?. The familiar 
injunction rules are plainly evident, except that to subject an 


1 High on Receivers, p.2; Phelps 6 Secor v. Toledo Ry. Co., Fed. 
Juridical Eq., Sec. 108 Cas. 12,605; In re Doolittle, 23 Fed. 
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offender to the pains of contempt, irreparable injury need not 
be shown. 

It has been said that the interference must be unlawful. If 
it has that character, it need not always be willful. In Doo- 
little’s case,! the defendants were charged with unlawfully ob- 
structing the trust property, but pleaded that they had intended 
no contempt, not knowing that a receiver had been appointed. 
The court said that where parties are engaged in a lawful un- 
dertaking, an unwitting interference with a receiver will readily 
be excused; ‘* but where the parties are engaged in that which 
is in itself unlawful, in doing that which they have no right to 
do, and in so doing obstruct the officers of this court, although 
intending no contempt, that is a very different thing.’’ Pun- 
. ishment was accordingly imposed. 

In all cases of dispute between receivers and their em- 
ployés, the court upon appeal to it is always ready to hear, 
arbitrate, and do justice in the premises.? ‘* And one vf the 
prominent reasons why the courts are so prompt to, punish men 
who interfere with receivers in the custody and control of the 
property committed to them by law, is the fact that any one 
engaged in employment under them can have ample redress by 
applying to the court with respect thereto.’’ * 

Finally, since the receiver is an officer of the court,: deriving 
his rights from his appointment only, he may be attached for 
contempt if he executes a lockout contrary to the order of the 
court. 


JAMES WALLACE BrYAN. 
BALTIMORE, MARYLAND. 


1In re Doolittle, 23 Fed. 544-547. In re Ry. Co., 24 Fed. 217; In re Hig- 
2U. S. v. Kane, 23 Fed. 748-757; gins, 27 Fed. 443. 
3 In re Doolittle, 23 Fed. 544-548, 


XUM 


212 40 AMERICAN LAW REVIEW. 


THE GROWING COMPLEXITIES OF LEGISLATION. 


The growing complexities of American legislation have been 
the subject of no little discussion among legislative experts 
throughout the country during the last decade. And one of the 
much mooted questions is whether or not the popular splutter 
about democracy in government is nothing more or less than a 
selfish political argument, advanced, and constantly kept before 
the unsuspecting American peuple, by scheming political trick- 
sters. True it is that there has been comparatively little actu- 
ally resulting from the present system of radical democracy in 
legislative methods. In fact the apparent dearth of legal re- 
straint has been so general and widespread in all of our States 
that the American can scarcely keep account of the numerous 
enactments that are passed from session to session, even in his 
own commonwealth. 

Legislation, due to strong political influences, has become 
largely local in character, The larger problems in State legis- 
lation, those that are of vital concern to each and every one of 
us, are, for the most part, passed over in silence. In Virginia, 
for example, in 1902, there were 694 laws passed, only 87 of 
which were general even in character.! 

A legislature will very often propose an enactment desired by 
its own members, for special local prestige, but will utterly 
refuse to submit matters for which the strongest and widest 
public demand is often known to exist.2, Our present govern- 
mental system, then, is not essentially democratic, for the 
supreme power is not retained and directly exercised by the 
people. Representative legislation does not result, for popular 
measures, measures that are really desired by the people, are 
seldom enacted. Our present legislative strength, whatever its 


1 Ann. Am. Acad. 21: 265. 3 Roosevelt, American Ideals, p. 
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influence may be, for good or bad legislation, is due to political 
organization.* The crack of the whip is law. The cry is 
‘* privilege.’’! Yet, party government is not, in its essence, 
bad; but political machinery, as it is to-day, stands between the 
people and their government.? Graft exposures seem to indi- 
cate that so-called representative government is a failure.® 
Selfishness and the overimportance which is attached to Fed- 
eral politics, have been two of the leading causes for a decline 
in the citizenship of our State legislatures.‘ 

To-day, the great hindrance to well considered, progressive 
legislation is that the time of legislators is so taken up with 
petty local or special measures that few of them have time to 
develop improved methods of regulation, to consider important 
measures proposed, or even to inform themselves as to what an 
intelligent public opinion is demanding in the way of reform.) 
There is no provision made for giving notice to the community 
of intended changes in the law, and for gathering information 
while the legislature is in session.® Legislature is not consid- 
ered from a business point of view, although the legislator, in 
many instances, enters public life for business reasons. The 
legislator looks upon his office as temporary, and, under our 
present political pressure, he cannot be expected to do other- 
wise. In the Massachusetts House in 1888 and 1896 there 
were but four names common to both sessions, indicating the 
rapid change which is constantly taking place in the general 
make-up of our law-making bodies.’’? 

In the enactment of laws, ability, education and previous ex- 
perience play a small part. ‘* There is no country,’’ writes Mr. 
White, in the Fortnightly Review,’ ** where so little respect is 
paid to requirements, preparation and training in the acts of 
legislation and government as in the United States.’’ Lawyers 
are generally preferred for legislative offices, it is true, but this 
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p. 429. 7 Atlantic Monthly, 1897, p. 367. 
3 Arena, 30: 610. § 1875 Vol. XVIII, p. 201 seg. 


4 Am. Hist. Assn., V., p. 114. 


XUM 


214 40 AMERICAN LAW REVIEW. 


is not because they are learned in the law, but because their 
vocation has given them readiness of speech. 

It must be conceded, however, that a better tendency through- 
out legislation is evidencing itself in several of our older and 
more advanced States, but the present reform is slow in its 
workings, and unintelligent in the matter of details. Steps 
have been taken towards constitutional restraint of legislative 
power, but they have apparently failed to produce the desired 
reform. 

The evolution of American legislative bodies has produced 
what is generally known as the ‘ sifting committee.’’ Such a 
committee is usually an evidence of indifference or incom- 
petency of the members of certain standing committees and a 
skillful parliamentary device for defeating meritorious bills, or 
promoting vicious legislation.? Some definite action must there- 
fore be taken to limit the power now exercised by this committee. 
Under our present system, a member is indebted for his appoint- 
ment on a committee, not to his constituents, but to the 
machine which compels him to serve it before serving his 
people. He has his choice between this and being so ignored 
that he cannot serve his constituents at all.* In the United 
States Senate there are 43 standing and 11 select committees, 
no one committee having more than eleven members.‘ Under 
such a system, with the introduction of some ten thousand bills 
each session, there is little hope of effective legal reform. The 
same condition of affairs, in the matter of the introduction of 
bills, exists in the States, as will be indicated later on in the 
discussion. 

It seems quite apparent that no legislative body, by any 
amount of committee work, can form a reasonable code of 
regulations concerning many details. The Massachusetts 
legislature shows its dependence upon its special advisers each 
year. To the railroad commissioners have been referred 
questions of proposed legislation regarding grade crossings, 


1 N. Y. 1901, p. 1803; Oregon, 1901, 3 Independent, 55:31. 
p. 471; Ala. Const., Sec. 104. * Alden, The World’s’ Repre- 
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safety switches, etc., and to the other bureaus, questions com- 
ing within their special provinces.1 

We feel reasonably safe in saying that our complexities in 
legislative procedure, as they exist to-day, are largely due to a 
‘* system of exchange,’’ a method employed by members in 
securing the passage of bills favorable to themselves, and purely 
local in character. And one of the chief defects with our 
committee system is that it destroys debate —there is no 
opportunity for public discussion of and public interest in 
questions of the hour.’ Questions invariably turn upon men, 
not upon measures. The rapid change from one political dicta- 
torial power to another is rendered so easy that laws have 
actually become ineffective. 

In the light of existing exposures, however, we cannot as- 
sume an altogether pessimistic attitude.t A better element 
seems, from very recent tendencies, destined to enter the open 
arena of politics.5 Samuel M. Jones, the late mayor of Toledo, 
said, not long before his death, that there was already a politi- 
cal change of heart manifesting itself in American politics. 
Admitting that this change of heart has already taken place, 
we still have many complexities in legislation which call for 
definite action. 

We cannot hope for an intelligent and universal comprehen- 
sion of our existing political machinery and methods of govern- 
ment as long as the stream of immigration, unrestricted, and 
the lack of legislative interest, on the part of the intelligent 
citizens, continues. Ina word, that ideal condition when a 
majority of our citizens will realize our present legislative de- 
pression, is so far in the distance, and the present ills so numer- 


1 Pol. Sc. Quarterly, Sept., 1890. 


Vol. V, p. 430. 

2In New York alone some 27 
amendents to the fish and game laws 
were passed in 1900, 17 of which 
applied to but one or two counties. 
(Laws, 1900.) 

4 For note on parliamentary debate 
see Wilson, Congressional Govern- 
ment, p. 94. 


4 Note the real lobby reform in 
Wis (1899, ch 243), M1. (1900, ch. 
328), Tenn. (1897, ch. 117), W. Va. 
(1897, ch. 14), and Mass, (1890, ch. 
456; 189], ch. 223; 1895, ch. 410; 
1896, ch. 342), in this connection. 

5 The work of the Voter’s League 
in Chicago bas done much in bringing 
about a change in political belief. 
See its publications. 
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ous and general that we should not allow matters to continue as 
they are until ‘* the very idea of citizenship is one of reciprocal 
obligation between the State and its members.’’ ! 

The rapidly growing needs of economic sections cannot be 
_adequately met by a political legislature entirely.? The in- 
creasing conflict between intense industrialism and popular rights 
calls for careful and studied action. Present day conditions, 
both in and out of the legislative sphere, make it practically 
impossible to ** get back to the people,’’ using the phrase in 
its broader significance, but independence * in legislative action 
will do much towards bringing about a change in the popular 
conception of politics. 

Spontaneous impulses for reform produce no lasting effects. 
Politico-corporate power, in advocating popular reforms, has 
produced too much. legislation. Partisanship has run mad in 
States like Kentucky where a government, consisting of the 
Governor, is supreme.‘ In the hurry for better government, 
little time has been left for the study of legislation. To irre- 
sponsible power, as well, many of our evils must be attributed. 

In the history of nearly every American Commonwealth there 
is a strong undercurrent of distrust manifested towards the legis- 
lature. The current should not be allowed to continue un- 
checked. Popular interest must be maintained in the sphere of 
legislative activity. The work must be modified so that every 
relevant fact in comparative politics, history and science may 
aid in the consideration of important measures. It is only with 
such a change that we can hope to maintain popular interest in 
legislation. 

Direct legislation, equal suffrage, primaries and even propor- 
tional government, cannot form a basis of operation in consid- 
ering a method to meet the growing complexities of legislation. 
The present legislative inefficiency must be bettered by a plan 
which does not materially change the internal workings of our 
legislative body as they exist to-day. Far-reaching reform, that 
which strikes at the very root of existing evil, must harmonize 


1 Ashley, loc, cit., p. 526. p. 275. ‘* Independence in Legisla- 
2 Arena, 23:149. tive Action.” 
3 Albany Law Journal, Sept., 1905, 4 No. Am. Rev. 170:367. 


THE GROWING COMPLEXITIES OF LEGISLATION. 217 


with actual conditions. Radical reform will not only be viewed 
with alarm, but it will bring about a reaction, producing, per 
haps, a condition far worse than that which existed before the 
innovation was proposed. 

We cannot hope, however, to confine the power of the legis- 
lature within limits as narrow as possible, consistent with a 
proper regulation of affairs. The lobby, for example, must not 
be extinguished at once, and forever. Under a well-regulated 
plan the lobby would gradually die of starvation for lack of 
legislative food. 

What, then, can we suggest as a possible remedy to meet the 
growing complexities of legislation? The following plan seems 
most opportune to the writer :— 

(1) Make legislative sessions annual.! 

(2) Elect representatives for two years. 

(3) Withdraw some of the power now held by the « sifting 
committee ’’ and give it to a department of State to be known 
as the Legislative Bureau, this bureau to act only as an adjunct 
of the legislature. 

(4) Elect the Governor for four years. 

To elaborate more minutely upon the plan just outlined : — 

(1) The legislators’ first session should, by all means, be limited. 
The main purpose of it being the study of laws and the prepa- 
ration of bills for the second session. A provision should be 
made so that little or no legislation could be passed at the first 
session without a three-fourths vote of the legislative body. 
This proviso would do away with much hasty and ill-considered 
legislation and would tend to formulate a method for the 
handling of,local and special legislation. 

(2) By electing members to the legislature for two years they 
would naturally prepare themselves, at the first session, where 
little action would be taken, for effective and intelligent work at 
the second, when the real work would bedone. By such a step, 
the amount of legislation would be greatly increased. And 
with a practical knowledge of comparative legislative methods 


1 See Public Opinion, 1897, for Bridgman, Biennial Elections, Boston, 
material relating to annual sessions, 1896. 
and States having same. Also R. L. 
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there would be no necessity for so much ‘* unwise legislation ”’ 
as we have now. There would be a marked increase in the 
effectiveness of the work of the Senate and House. 

(3) By withdrawing the dictatorial power now exercised by 
the ‘sifting committee ’’ and giving advisory functions to an 
impartial, permanent legislative bureau which would be free from 
political entanglements, the way would be paved for definite 
reform. Legislators would learn from the material and date 
constantly gathered by the librarian, just what changes should 
be made. They would study the laws, proposed and enacted, of 
other States. And the great differences which arise between 
local and special legislation and general legislation would be met 
in a thorough manner. All bills creating or extending corporate 
power would be dealt with directly and justly. 

A draftsman ! « skilled in the making of laws,’’ would have an 
important place in the proposed’plan. Members of the legisla- 
ture could consult him in the preparation and drawing up of 
their bills, or have him draw them up at their dictation. In the 
end, however, many legislators would find it advantageous to 
consult this legal expert. The bureau would act simply as 
an agent, giving advice only when consulted. Even under a 
similar plan, though practiced in a more elementary way, in 
New York, during the session of 1904, 780 bills, or nearly one- 
half of the number introduced, were prepared by legislative 
experts. 

In Wisconsin, where, perhaps, the first effective and intelli- 
gent scheme, based upon the plan outlined, is now partially in 
operation, much good has resulted. Whether or not everyone 
agrees with Professor Commons in saying the recent Wisconsin 
railroad bill, passed at the last session of the legislature, is 
‘‘ remarkable for its conservatism,’’ no one can deny that its 
conservatism can be traced in large measure to the influence of 
the Legislative Reference Room.? 

In speaking of the Wisconsin system, the November ‘* World’s 
Work ’”’ says :— 

1 Atlantic Monthly, 94:729; Ann. 2 World’s Work, Nov., 1905, pp. 
Am. Acad 17: 250; Iloert, Legislative 6812-13. See also Review of Reviews, 


Methods and Forms, p. 179 seg.; Drcember 1905, pp. 720-723, in this 
Connecticut Laws, 1901, ch. I. connection. 
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‘¢ To call the system a library hardly tells the truth. It would 
be better to call it a department of the legislature, in charge of 
an expert in law, economics, history, political science and library 
science. His (the librarian’s) work is to search the country for 
information, to catalogue it and put it in shape for instant use. 
He is a professor of many branches. The legislators are his 
pupils. Just as the honest college professor has no intentional 
bias so this expert regards only the truth as important. His 
work is not to furnish a brief for one side, but to secure all the 
information bearing on both sides of aquestion. The legislators 
go to him, not to learn what he thinks, but what other people 
think and what principles have been established. One legislator 
is just as insistent as another. The so-called librarian is thus 
placed between two fires equally hot. He can scarcely show his 
bias if he has any.’’ 

Professor Reinsch says the art of legislation presupposes pri- 
marily three great branches of knowledge: (1) knowledge of 
existing law in its entirety; (2) a knowledge of conditions which 
will be affected, and (3) technical knowledge of words and 
phrases. We have no such system in the United Statss, he says, 
and consequently bills are often poorly drawn up and in many 
cases are directly opposed to those already enforced. Our laws 
are full of contradictions. Very often amendments are passed 
to acts already repealed. 

Professor Reinsch has struck the key-note in our present 
dilemma. The proposed change in legislative procedure will tend 
in a large measure to meet the needs which he outlines. Pos- 
sibly, uniform legislation may be brought about in matters of 
intra-state trade by the harmonious action of these bureaus. 
Unquestionably, ‘* doubtful legislation ’’ would be given a severe 
check, inasmuch as it would be difficult for it to pass through 
the ordeal of this improved method in handling legislation. 
There would follow a reorganization and extension of the com- 
mission system. Committees, in their wider sense, would handle 
a better class of material. Our present financial weakness, in 
the matter of handling State funds, would be so improved that 
the additional cost of the proposed bureau, and the annual ses- 
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sion, would form an insignificant item of possible controversy. 
General legislation would in the main, result. 

(4) The Governor, if elected for four years, would be more 
inclined to devote his attention to purely executive duties. To- 
day, most of his attention is spent in repairing his political 
fences, which, under the present scheme, are ever in need of 
repair. 

The above plan, we believe, will reduce much legislation and 
cause the passage of better bills. The following table, taken in 
the main from Ilbert’s Legislative Methods and Forms, shows 
the large proportion of government measures which were passed 
by Parliament In England, an expert draftsman is empowered 
to draft bills, and while such bills have been party measures, in 
the main, they have met with greater approval than those 
which were introduced by private individuals. It will be ob- 
served that 75.1 per cent of the bills passed from 1895 to and 
including 1905 were government measures, while but 24.9 per cent 
of the measures introduced by private individuals became laws. 


Per- 
Royal 
centage 
Assent. passed. 
5 

3 $2) & 2 

18% ...... 263 66 197 38 12 76 0 240 
oe 256 65 191 44 16 73.3 24.7 
263 67 196 54 16 771 229 
ee 259 65 197 49 17 742 25.8 
eee 224 53 171 37 16 68.9 311 
ee 238 66 172 49 15 76.5 245 
1901.. 218 54 164 40 93 0 70 
PEP 224 54 170 30 4 15 5 66 7 33.3 
ee 60 174 38 4 12 5 760 240 
1904 .... 225 65 160 274 126 69 2 30.8 
245 68 17 6 739 26.1 
2649 | 673 | 1969 423 140 75.1 24.9 


1 Bryce, American Commonwealth, which was introduced as a public bill, 
I, p. 550. but is classed and numbered among 
2 In Florida, New York and Missis- the local acts. libert, loc. cit., p. 215. 
sippi, effective laws against special 4 Includes 2 acts classed among 
legislation have been enacted. See local acts. 
Ann. Am. Acad., 17.247. 5 Includes 1 act classed among 
3 Including Post Office Site Bill, local acts. 
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In the United States, however, in 1903, in but fourteen States 
some 14,394 laws and resolutions were introduced, of which 
5459 were summarized.! The legislation of the year, 1905, 
does not show any decrease. The following table shows that in 

,some twelve States 12,469 laws were proposed, 39.2 per cent of 
which actually became law. 


= 
| 3 & 
State. | 3 2 ze 
23 oo 

— | = 

a” > a 
2134 745 8. 34 9 
7380 144 0 184 
1780 527 0 30 8 
Massachusetts... 1 587 4 48.9 
.. 1361 691 ll 50 8 
1412 351 1 24.8 
New Hampshire............. pila 682 231 0 33 8 
12469 4893 48 39.2 


This is neither the time nor the place to represent statistically 
the actual number of general or necessary laws which were 
passed by the above States in 1905, but enough has been said 
in a general way to illustrate the overabundance of legislation. 

The growing complexities of our present system, then, must 
be met from a practical standpoint. Paternalistic tendencies 
are evidencing themselves on all sides, but we cannot afford to 
advance too rapidly in that direction. We cannot hope to 
accomplish needed reform by urging a higher citizenship, as the 
sole basis of operation, when our legislatures continue to meet 
regularly. It is too difficult a task to attempt to reach the 
people first. But, by striking at the very root of our present 
evils, the legislature, we will pave the way for a better citizen- 
ship. 

Don E. Mowry. 

MADISON, WISCONSIN. 


1N. Y. State Library Survey, 1903, p. 272. 
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THE JURY SYSTEM. 


The boast of lawyers has been, that law was so certain it never 
changed; and so flexible it constantly adapted itself to new con- 
ditions. Truth is, it never lets go of an old precedent until a 
new one has become well worn, and it links the traditions of the 
past with the predictions of eternity. Possibly this is why the 
subject of the ‘‘ Jury System’’ comes up in some form or 
other, whenever the disciples of Blackstone are gathered to- 
gether. The jury system is always a new theme because of 
the odd tricks it plays upon the practitioner —the one agency 
God Almighty doesn’t know what it will do next. 

Perhaps its uncertainty has been the charm working for its 
continuance; there is enough of the gamble, the die of chance 

‘in the outcome, to fascinate the student, and entice the practi- 
tioner into becoming its advocate. 

This opening of the subject once more will be without any 
attempt to laud or censure. Virtues of the jury system have 
been told these centuries past, in a warmer, more enthusiastic 
strain than current eloquence can attain. Its present influence 
and functions, and its future growth and adaptations, have been 
set forth with alternate praise and abuse by many masters. 

The faet, however, that each year at meetings similar to this 
gathering it comes forward as a special topic, shows both the 
deep hold it has on the opinions of men and the growing dis- 
satisfaction which is arrayed against it. 

After an investigation of some thoroughness it is believed 
discussions have not produced more active results because they 
have too often been a review of its political order and results, 
without scrutinizing the scientific sources of its origin and 
evolutionary development. It is not assumed that a new idea 
or a new argument for or against it is to be presented; nor is it 
meant to say the subject has not been brought to attention from 
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the same view-point. The paucity of learning along these lines is 
remarkable, and becomes perplexing when contrasted with other 
social growths. Within such limitations, the task undertaken 
is to elucidate a subject which in other jurisdictions means an 
investigation on behalf of the state of legally disputed rights ; 
with us means the investigation of disputed facts by twelve 
men under the direction of a court or State. Without re- 
gard to artistic order, an attempt has been made to set forth 
the origin of our jury system; its growth and functions and its 
elimination. 

Thus introducing a discussion of the origin of the jury sys- 
tem involves the modification of some old definitions analyzed 
in the light of modern teachings applied to the practical things 
of to-day. The student at the threshold of his career is told, 
‘¢ That law is a rule of action prescribed by a superior power, _ 
for the regulation of the conduct of an inferior; ’’ told with 
intense emphasis on ‘* prescribed.’’ This definition was very 
naturally suggested ta minds deeply imbued with Semitic relig- 
ious ideas and trained to believe in kingly right and divine 
emanation of laws. 

The belief that God Almightly originated government, 
ordained rulers and prescribed principles of policy, naturally 
inspired these definitions. So long as this origin was accepted 
as standard, and believed in obediently, these definitions were 
satisfactory. The human mind has always associated power and 
force as the best corrective agencies for weakness and inferior- 
ity. The mind of man—collective man—in a rudimentary 
civilization, has always associated God with the attributes of 
strength and vengeance. 

The priestly influence (and all people have been influenced and 
controlled at some stage of their progress by priests), has always 
claimed that God prescribes and the priests interpret laws. In 
those civilizations through which our institutions come, the 
priesthood prescribed through a king asserted to be divinely 
ordained, and later through a judge sitting in the king’s name 
and stead, such judge being drawn from the priesthood, to 
define the will and execute the decree of God and king. 

These associated ideas account for the belief of the old law- 
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yers and law writers that laws were prescribed remotely from 
the inspiration of God, or directly from the king as God’s chosen 
vicar. In passing from monarchies to democracies, by the 
slow process of social growth, the fiction passed as an attribute 
of sovereignty to the people, who invariably love to speak of 
their laws as emanations from Deity. ; 

We have pretty generally repudiated the idea that omnipo- 
tence had anything to do with the great bulk of historical legis- 
lation; but we are so welded to tradition and loaded down with 
precedent, we are not yet able to exonerate Him without get- 
ting out of harmony with ‘‘the authorities.’’ 

As justification for wandering from the prevailing definitions 
of law, let us acknowledge as the origin of mankind what science 
evolves, and consider law as part of the general result, origin- 
ating in the necessities, and springing out of the first growths 
of the rudest society, extending with the increasing needs of 
more complicated conditions, adapting itself to the wants and 
requirements of civilization, the extension of commerce, and 
social distinctions, with an increasing tendency for the better. 
Analyzed from this point of view we define law as being, ‘* The 
conservative forces of all intelligence, working for the better- 
ment of civilization.’’ 

Of all the agencies making for the amelioration of human 
conditions, law —be it said in humiliation — has been, and is, 
the least progressive. It is the last to abandon old tenets, and 
ever alert to resist innovations. Since we have learned the 
most complex religions trace their source through some form of 
ancestor worship, and that both the administration of law and 
its interpretation were derived from the priests, it is easy to 
understand that law is now and has always been, more than any- 
thing else, the influence of the dead over the living. Alive to 
its love of lethagry the disposition of lawyers and judges has 
been to apply the law—or formulate rules of conduct for 
future use — with reverential obedience to the probable wishes, 
or speculative action of the distinguished dead. This practice 
has been applied equally to subjects of legislative enactment, as 
to questions of decision. 

In combining the ideas of force and power as attributes of 


i 


THE JURY SYSTEM. 225 


God, with the teaching that correction was reached through 
violence, the interpretation of customs, or laws administered 
with the primary object of fulfilling the wishes of dead ances- 
tors, would necessarily ensue. The coupling of current events 
and future endeavors to the past, has given rise to a system of 
precedents difficult to abandon. At a stage when such 
ideas were controlling their social life, two conflicting 
civilizations met. One, coming from the South of Europe, 
partly pagan and partly Christian, voluptuous in desire, 
ardent in passion, extremely crafty and indifferent to family ties, 
subservient to authority and ceremony. The other from the 
North, accustomed to the greatest individual liberty and closest 
family relations, scornful of ceremony and restraint, disdaining 
luxury and pleasure, devoted to frankness and open discussion, 
and acknowledging no one individual as superior to another. — 
These two forces united to gratify one sentiment they held in 
common — the lust of empire. Along the boundaries of these 
racial possessions, at a time when the distinguishing character- 
istics of each were most active for the correction of the faults 
discerned in the other, arose the necessity of settling individual 
claims for redress. The man of the North arrayed against the 
man of the South and vice versa. The ene never willing to 
trust his interest wholly to the disposition of the other, resulted 
in compromises on methods of procedure, whenever the adjust- 
ment became the subject of governmental regulation. Jures, 
or the public investigation of private disputes, resulting in the 
public support for one side of the controversy, constituted a 
trial, trial of a lawsuit. The gradual advance of Christianity, 
and with it the ceremonial recognitionof a single source of power 
put forward as the jures of the South, established the judge, first 
in the person of king, then priest-——then the man ‘ learned in 
the law, ’’ to examine complaints and prescribe remedies. The 
Saxon brought forward the discussion of the open council or 
representatives of the community a3 their method of investiga- 
tion, and no appeal of king, or priest, or creed, could induce 
the man of the North —the Saxon, the Celt, or Briton, to 
relinquish his right to be present and speak in the assembly 
of his peers. When his clan had proposed an expedition, or 
VOL. XL. 15 
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voted a restraint, it was after a discussion in council; in 
gemote or village assembly, where his voice counted one. 
It was not to be tolerated that his individual interests should be 
disposed of by any procedure in which he did not participate. 
He had the right to speak, superior to any agent or attorney, and 
the right openly to lay his claim before his clansmen, who knew 
and understood him and his intentions and would advise him and 
support his cause. If they exonerated him, he defied the judge. 
If the judge refused acquiescence there was war. If he was 
adjudged in fault by his clansmen, the judge might inflict the 
penalty according to the custom of the Northman’s clan. The 
country stood to arms to see to it that retribution was according 
to their customs, and not to the customs of the South. The policy 
of the Southern race to recognize local customs, and assimilate 
and harmonize them to gradual displacement by their own, was 
characterized in their legal procedure as in matters of statecraft. 
By this system of compromise, two —the greatest two saving 
factors in our jury system — found origin; namely, the necessity 
of getting at the intention; and that mercy aroused by a mutual 
sympathy, existing in the midst of the triers and the tried. 
Through all the various mutations of time and change that have 
since followed, these two virtues of the jury system radiate its 
highest luster, and command the most reverential respect. If no 
other reasons had ever been set forth for exalting the jury 
system, as a factor in the upbuilding of human happiness, these 
would afford ample justification. In a series of developments — 
political, ethical and economical, during the long centuries 
between the meeting of the Northmen with the Southmen and 
the advent of popular education, the man of learning, by reason 
of the environments of fate, was ill qualified to understand the 
intentions of the masses, or to extend that sympathy or confi- 
dence necessary to do exact and equal justice. The superior 
ability of a jury to get at the intention and level facts, and to 
equalize degrees of conduct, has enriched language with such ex- 
pressions as ‘‘ ordinary care,’’ ‘‘ ordinary intelligence,’’ rea- 
sonable compensation’’ and ‘‘ reasonable doubt,’’ with their 
almost limitless adaptations. 

From the introduction of authentic history, we may trace 
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with interest the growth of the jury from its starting out; the 
shield and protection of the common man against the aggressive- 
ness of class; the open forum for investigating conflicts between 
the crown reversed by the man from the South, and the customs 
dear to the men from the North; through the various phases of 
disposing of the case because of its personal knowledge of the 
facts; then as witnesses to the facts, as well as investigators for 
truth; then as the instrument for learning, applying and advis- 
ing as to facts, and finally emerging as impartial judges of facts 
the whele knowledge of which was derived as hearsay, coming 
through the instrumentality of evidence. The role of the jury 
to-day is to learn for the first time after going into the jury box 
what the facts with respect to disputed issues may be, and find- 
ing the truth as it is convinced, award recovery according to the 
witnesses believed. In some few States the jury is still judge 
both of the law and the facts, and may act arbitrarily if so 
willed. There an acquittal would leave the people without 
remedy either of new trial or appeal and examples are not want- 
ing of such results having come to pass. To the student of 
sociology, long details of history, minutely tracing each step in 
the differentiation of trial practice might be of interest; but for 
the occasion before us to-day, allusions must suffice. However 
entertaining it might be to elucidate past events or collate the 
historical proof establishing existing conditions, it is our duty to 
deal with things that are, and philosophize upon what is best for 
those who will follow us. Regardless of the glories of conquest, 
whether on field or at the forum, we are most concerned with 
the events of to-day. It is time for us to act upon the knowledge 
that the highest duty we owe the past is to deliver the best of 
our own time to the future. 

The jury as composed of twelve men, is as old as Edward III. 
In its earlier stages and until a later time there might be more 
than twelve men on a trial jury; but whenever twelve agreed 
upon all the points, there was a verdict. From the disposition to 
mingle religious ceremonials with legal procedure, the idea of 
twelve jurors doubtless originated from the number 12 run- 
ning through the religious teachings of the Semitic races, 
as the twelve guides sent into Canaan to seek and report 


228 40 AMERICAN LAW REVIEW. 


the truth; the twelve prophets, to foretell the truth; the - 


twelve apostles to preach the truth; the twelve stones the 
heavenly Jerusalem was built on. Twelve being a sacred num- 
ber was for the same purposes carried into the jury system 
and whenever that number of jurors concurred, the truth was 
at hand. This resulted, like other legal fictions, though there 
may have been an indefinite number deliberating over the case, 
and a majority of the jurors may not have agreed. The old 
practice was to add a given number of jurors at certain intervals 
of time, until some twelve of the total empaneled agreed. The 
practice prevailed as to grand juries and petit juries alike. 

Until a much later time than Edward III. the jury might bring 
in a verdict regardless of whether there was evidence in support 
of it. The jury was at liberty to dispute by their verdict what 
the evidence revealed. In the verdict the ‘* very truth ’’ was 
spoken, and testimony could not be pointed to for the pur- 
pose of overthrowing it. Lord Ellensborough was the first 
judge to rule that a verdict contrary to the evidence was 
wrong. About this time the judges began to encroach upon 
what had previously been considered the domain of the jury, 
and gradually assumed the power to set aside verdicts in civil 
cases, though to this day in England, and the major number of 
her dependencies, the judges have refused to vacate verdicts in 
criminal cases, though should they do so the power would not 
be doubted except from want of precedent. Throughout the 
United States the power to vacate verdicts is fully recognized, 
though for the most part the practice will be found to have 
statutory authority. Legislation, however, authorizing the 
practice followed subsequent to the exercise of the power. The 
judges were simply sustained by Parliament. 

Throughout the history of the common law, the idea never 
faded from the popular mind that the judge represented the king, 
who could do no wrong, and was vested with absolute power 
unless restrained by act of Parliament to which the royal assent 
had been given. Statutes, and more especially those permitting 
or regulating the granting of new trials, are in their origin purely 
complementary to the mercy and learning of the judge. The 
judge, speaking for the king, had every authority unless cur- 
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tailed by act of Parliament or precedent. The exercise of the 
power was the origin of what we call ‘judicial discretion.”’ 
The practice of setting aside verdicts began to prevail simul- 
taneously with the exercise of the more extended chancery 
powers. The idea underlying equity was, no doubt, the mani- 
festation of the royal mercy or conscience, which was not 
bound by the rigid rules of the common law. The invasion by 
chancery, especially when it asserted the power to grant new 
trials in law cases, and set aside judgments based on verdicts of 
juries, was stoutly resisted by the old common-law lawyers, who 
were so far successful in their oppositions as to bring about 
another compromise, whereby a dual system for the enforce- 
ment of rights, asserted under one set of laws, was devised. So 
strenuous was this advocated that it continues in the State of 
Washington, with all its foolishness, to this day. The system 
of equity was more comprehensive than the jury system would 
- permit, and throughout the greater part of Europe was quickly 
adopted as the superior and more certain method of getting at 
truth and protecting rights. 

In England and her colonies the disposition to cling to prece- 
dent at the sacrifice of individual rights prevailed against equity 
until equity formulated rules and agreed to be bound by prece- 
dent, almost as arbitrarily as the common law was bound. This 
compromise — in its ethics akin to the origin of the jury sys- 
tem—as a policy, has hamperedthe development of both law and 
equity without other benefit than involving lawyers in doubt and 
litigants in expense. The establishment of chancery practice, 
hampered and limited though it be, marked the flood-tide of 
the jury system in all the broader relations of mankind, and 
may be cited as the turning point in its history. From that epoch 
advocates of such procedure have neglected no opportunity to 
bolster the jury system by legislation, by encomium, and by 
preachings. Despite all advocacy the student of events cannot 
overlook the constant lessening of faith in, and influence of the 
jury in business adjustments. Equity has taken the business 
and the confidence of mankind unto itself, leaving the jury 
system the cold comfort of giving advice on crimes and civil 
subjects based essentially on the law of retaliation. 
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When we consider present conditions, and analyze the 
essentials of a closely tried law-suit, we find the jury little more 
than advisory to the judges —a medium by which the judge is 
relieved of the disagreeableness of saying to one set of men, 
‘*I do not believe what you say about this matter; I believe 
your adversary.’’ This, in plain English, is where we stand 
to-day. The judge determines what persons are competent to 
testify, admits or excludes testimony as it is offered, cautions 
the jury to what purpose evidence shall be considered, what wit- 
nesses must be corroborated, what of each may be disregarded 
as stricken or not corroborated, what would justify the findings 
of notice or want of ordinary care, and so on; sends the twelve 
to consider which side of a conflicting tale is to be believed, and 
when ascertained becomes the recipient of judicial favor. The 
jury is alert to discover the judge’s opinion, with which jurors 
are ever anxious to agree, because throughout all this formality 
he distinctly insinuates between pauses that if what may be done 
by the jury fails to meet his approval, the verdict will be set 
aside and a new trial granted. Now to a people not ‘to the 
manner born,’’ that has all the characteristics of a huge 
practical joke. If the Anglo-Saxon did not take himself more 
- seriously than other nationalities do, he would know it was a 
joke —a most extravagant joke in the category of public affairs. 

Take the influence of the dry, dead past, of precedent and 
ancestor worship out as the institution, and practical America 
would not furnish the jury system a night’s lodging. The 
system is to-day as much as when a king’s wish made public 
opinion subservient to the going popular conception of the 
things involved, likely, according to passion or prejudice, to 
return a verdict to the most flagrant abuse of truth. With a 
popular cry against any litigated subject for the time being, the 
prejudice of gossip and sentiment will carry the verdict against 
as honest a tale as ever fell from witness’ mouth. 

The ordinary action for negligence is an every-day example. 
The average jury will infer negligence against a corporation 
nine times out of ten if permitted to determine whether the 
injured party used ordinary care. It is dangerous to submit 
the most perfect construction, management, equipment and 
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foresight as a defense. It cannot be relied upon if contributory 
negligence is not glaring. The exercise of eminent domain is 
another illustration. Land is made valuable solely by verdict. 
It may be barren rock, unfit for grading purposes; or forest 
swamp, inaccessible save to creatures that fly, but the jury sells it 
to a railroad for right of way at a price that makes the farmer 
of arable soil green with envy; and because ‘‘the jury are 
judges of the credibility of witnesses,’’ judgment is awarded, 
absolutely contrary to truth and fair dealing. 

In a casual observation running over the average experience 
of practicing lawyers, how often have we seen the psychological 
condition of a community crop out in verdicts. There are times 
when an arraignment is equal to a conviction; that is, if the 
case goes to the jury, the accused goes to conviction no matter 
how strong the defense. Perhaps within six months the senti- 
ment will swing the other way, and conviction by the same jury 
upon the same facts be next to impossible. These conflicting 
conditions manifest themselves most frequently in prosecutions 
for selling liquor on Sunday and allied offenses, when a locality 
isalternately arrayed against itself. The illustration is introduced 
to show that public opinion controls the jury system. And as 
public opinion is crystallized in the juryman, before he goes into 
the jury box, it is not dormant when the ballot is taken; on 
the contrary, it is very much alive, and ninety-nine cases out 
of the hundred get the benefit of the doubt. The opinion thus 
active, is ordinarily the momentary impulse of the advocates of 
an idea, rather than the sober judgment of exhaustive research. 
In the formative stage of civic ideas the average man rushes to 
conclusions which sober reflection subsequently repudiates; and 
on the ever shifting theme of personal rights and privileges, 
the average mind clings to clamor as the best argument, and 
begins investigation with that mental condition well installed. 

In tracing the origin of the jury system, under our first sub- 
division, it was attributed to growth of customs in the advance 
of civilization, and, in our race, springing into historical adap- 
tation as social compromises between people differing in degree 
of advancement, consequent upon unequal environment. Not 


doubting the truth of that theory, the claim of many writers 
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that it has been exclusively the characteristic of our own racial 
ancestors, is not well grounded. The jury system, in its origi- 
nal formation, carried far down the history of all people, who 
have left us history, seems to have been universal; all historical 
nations had it in some form at some time, but the Northern races 
have developed it farther, and the English refined it and retained 
it longer, and narrowed its functions within closer confines than 
any other race. In France and Italy it has long been entirely 
eliminated; and in most countries of the East it early fell into 
disuse. The advancement of equity over constant enlarging 
jurisdictions demonstrated greater advantages both as to time and 
outlay over the jury system, while the complex growth of mod- 
ern society is constantly conflicting with its utility as a method 
of discriminating facts. As a means of disclosing facts, it has 
long been obsolete with the Norman and Saxon nations who yet 
retain it as a factor in the administration of law. 

When the jury became to all practical purposes a mere adviser 
of facts, it passed the apex of its utility, and entered upon its 
decline. The advancement of civilization constantly circum- 
scribes its sphere, and more and more impugns the wisdom of 
its deliberations. Acts of Parliament and diversified legislation 
have striven to retain and purify its usefylness, but have failed 
to stay the influences making against it. 

The encroachments of equity, the reduction in numbers of 
jurors, authorizing verdicts upon a vote of the majority; the 
imposition of burdensome jury fees as a condition to submitting 
the issue to that form of trial, the limiting of argument of coun- 
sel, the frequent granting of new trials, and more frequent 
reversals for misconduct or prejudice of the jury, are factors 
tending toward its ultimate extinction. 

It may be kept and fostered by encomium and statute, for an 
indefinite period: how long we do not know and need not 
prophesy. When, however, the standard of popular education 
has risen to what it is in the American people, it is time to con- 
sider the successor of the jury system. 

The thing that distinguishes a trial at law in the courts of 
Anglo-Saxon races over such combats in other nations, is the 
open conflict and public proceedings. Every lawsuit is a battle, 
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and there are no secret sittings of courts. It is in the openness 
of these contests, and not in the division of responsibilities 
between judge and jury, that protection to our institutions is 
found. So long as we preserve the rule requiring publicity in 
trials, there is not the slightest danger of our judges becoming 
remiss or tyrannical any more than any other branch of our 
government becoming oppressive. The idea of the government 
becoming tyrannical is a mere scream on the prairie, because 
the power of the common people— which is all the people — 
has become pre-eminently the government. The old claim which 
has been, and is still, the greatest argument for the continu- 
ance of the jury system that it gives, strengthens, or sustains a 
greater guaranty to individual security and happiness, has 
largely fallen away. The advocates most enthusiastic for its 
continuance invariably say, ‘* when I have a weak case, give me 
a jury every time.’’ Short on facts they play long on 
sympathy, prejudice, passion, opinion, often ingrown instinctive 
opinion, unconsciously controlling the untrained individual juror 
who has been previously studied and balanced by the discern- 
ment of the advocate, and made to produce a result at variance 
with his right intentions. The argument proves too much; 
and the reason is without reason to the conscientious mind, 
prompted in the search for truth, to bringing about the 
advancement of greater benefits. 

The jury system, like all agencies working in the evolution of 
forces, began losing public confidence when it was found neces- 
sary to place it under the guardianship of statutory penalties and 
criminal prosecutions. When jury solicitation became the sub- 
ject of legislative concern, and ‘jury fixing,’’ punishable as a 
crime, the better wisdom would have been excision, rather than 
attempted protection. 

One of the most convincing proofs of degeneracy in social 
forces is present when penal Jegislation has become necessary to 
their preservation. All statutory law is remedial; it deals with 
existing things, and never creates new conditions. The evil 
exists first, the remedy is a sequence; and the very fact of a 
prescribed punishment shows frailties, and weakness no longer 
to be tolerated. The human mind is only capable of creating 
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laws for corrective purposes. It has not yet attained the dignity 
of foreknowing what will arise, or of regulating conduct that has 
not already been within its experience. 

The charges of jury corruption seldom hit the mark, and are 
very rarely deserved, and have often been made against men, 
than whom none are more honorable or conscientious. Still 
these men were far from blameless in a humane sense, and were 
equally open to censure, so far as justice was concerned, as if 
they had acted corruptly. They were open to the censure of 
lack of discernment. 

Their difficulty lay in the correlation of facts. The jury is not 
always understood by the public, because the jury does not 
always understand the truth as it isunfolded before them. It is 
often impossible for the lay mind—the average lay mind —to 
collate complicated facts, or to arrange them logically, from the 
elucidation of others. The average panel is dominated by one 
or two positive personalities, who in turn are dominated by what 
they conceive to be the general idea of the community —cer- 
tainly soif the thought prevails that they have fathomed the 
personal opinion of the judge, as harmonizing with their indi- 
vidual logic. These men—a few of the twelve — dictate the 
verdict. For all practical purposes the verdict is made up by 
the minority. | 

The ability to adapt business affairs to improved methods, 
distinguishes a progressive from a non-progressive people. In 
the utilization of natural and applied science, the luxury of 
wealth and commercial activity have countermarched the aspir- 
ations for fame. Mankind no longer looks to the sword, the 
forum, or the pulpit as the surest way to public or private suc- 
cess. The career of to-day and the career of the future, so far 
as we can prophesy, offering encouragement for social or polit- 
ical preferment, is business. There is little prospect —scarcely 
a possibility—for any Anglo-Saxon citizen, especially in the 
United States, to write his name on the scroll of military or 
naval distinction. The age of great military heroes has passed 
into the eternal heroic. The captains worth while are the cap- 
tains of industry. The lawyers enjoying the most lucrative prac- 
tice are the ones who keep their clients out of litigation, and un- 
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derstand the economies of business. The preachers able to hold 
their congregations are teaching how to fare best in this life, 
leaving the life to come to work its own way. Much of what 
we have heretofore held to be crime we are learning to regard 
as manifestations of disease, to be dealt with by the alienist, 
rather than by the jailer; and vice is to be eliminated by mankind 
aiding nature to slough her useless cards. In surgery the prac- 
titioner is constantly excising non-essentials to the improved 
condition of the essentials. He never questions whether there 
is a long and respectable line of precedents controlling the 
needed operation. He examines precedents as sources of in- 
formation, not as limitations on his work. 

His work is directly their opposite. He asks only what is 
the needs of the healthy tissues of this individual, what is the 
saving effect and future benefits dependent on his action. If 
what he leaves will live and grow, that which hinders such 
growth must be cut off by the best methods known —the 
quickest methods known. If possibilities are favorable, there 
is an end of hesitancy. That which is best to be done under 
the circumstances based on probabilities for the future, dis- 
crediting the limitations prescribed by the past, is done. That 
differentiates a living profession from a lingering one. The law 
is a lingering profession. It is not always jealous of right, and 
would rather work individual injury, than forsake a form approved 
by long buried originators, ‘*‘ Delayed by law, until useless 
from old age’’ is not always a jest. It is too often a fact. 
We should revise our notions of precedent. Stare decisise 
should never be invoked unless both the principle and the 
facts in issue blend into that which is essentially right. We 
should emulate the example of France, where decisions based on 
precedent are not permitted, and are never used except for their 
logic. It is time we should, and better results will issue if we 
will, diminish our reverence for past technicalities — our adher- 
ence to forms. We should call to the analysis of disputed facts 
men whose minds are trained in the sifting of testimony, capable 
of getting at the truth from intellectual rather than emotional 
processes, and award judgment for righteousness and not by 
rule. 
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The jury system is a most non-progressive, delay-provoking 
institution. The reasons calling it into being no longer exist. 
We no longer need it as a guardian of the lowlier pursuits of life, 
nor as the shield of the weak against the strong. It brings no 
succor to the oppressed individual, nor can it longer pose as a 
bulwark of democracy. The business of the world —that part 
over which the United States exercises jurisdiction, needs a safer, 
more economical and more expeditious adjustment of litigated 
issues than is practicable by the method ofajury. It is scarcely 
to be believed any aggregation of untrained minds can as 
quickly, or as certainly, reach the truth of a complex tale, told 
in short, and often garbled chapters, by different authors, as 
will the trained mind, accustomed to sift, analyze and collate 
details. 

It is not to be insisted either, that the jury system can be 
abolished by a mere fiat. Even if extinction is desirable an 
abrupt course would border the revolutionary. The strength of 
an aggregate of minds over the single mind is still a fact which 
every strong judiciary ought to call to its aid, and utilize in deal- 
ing with property and personal rights. 

It is apparent, however, that as now in vogue the jury system 
is not growing in favor, and good sense calls for remedial action 
in cases falling within its purview. The possibility of ‘* fixing 
the jury,’’ must be removed, as the necessities of civilization 
must be advanced. As administrators of the law we are com- 
pelled to progress ; we may not be able to do so as rapidly as the 
farmer, the surgeon, or manufacturer, but we cannot balk the 
onward march altogether. It is a duty owing by the living to 
posterity — owing by the present to the future — that for the 
enforcement of civic rights though legal procedure, we should 
seek and adopt the most improved regulations. We ought to 
be as diligent in this domain as in the application of sanitary 
matters, to say the least. Both have reference to peace of mind, 
material comfort and the wholesome conduct of affairs. To 
lessen the burdens of society, and increase the general welfare 
according to the grace within him, is a moral obligation resting 
upon every man. This obligation is augmented by the number 
affected, and rests upon the legal profession in the ratio their 
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influence bears upon the question involved. What should we 
suggest in the way of remedy? 

If it seems presumption to suggest remedies, what is here put 
forward is at least topical. It is thought something along the 
line of improvement, though the merest trail might arouse plans 
which may ultimately find favor, and the drain on the public, 
in supporting a jury expense in each county throughout the 
country, might be diverted to more profitable agencies, losing 
none of the advantages of jury trials, while removing its more 
glaring defects. 

If a number of trial judges, triers of facts solely, drawn from 
all parts of the State, holding their office for a tenure fixed by 
law, free from politics, having a salary commensurate with their 
dignity and duty, hearing cases wherever their deliberations 
were required, should be created, they could hardly fail in being 
more efficacious than the jury as now used. Suppose a jury of 
tive men, trained to weigh evidence, free from local influence, 
because from different localities, listened to controverted issues, 
and contradictory witnesses, would it not be more likely to reach 
a right solution than any jury obtainable under existing 
practice? 

There might be enough of these judge-jurors in number, when 
organized into juries of five, the aggregate would dispatch the 
jury business of the State. They would be a migrating jury — 
traveling about from place to place, but that would add to their 
efficiency rather than otherwise, and eliminate the features of 
local prejudices and environment. Economically, it would be a 
saving of money as well as time; appeals would be fewer, and 
delays less. The charge of professional jurors would not apply, 
the character of the men would be a guaranty of the regularity 
of their proceedings, and their devotion to their duty; their 
mistakes would be reduced to a minimum, and the only ques- 
tions appealed would be of law. 

The idea is not unlike the system prevailing in Germany and 
has there produced very satisfactory results. In that jurisdic- 
tion, all disputed questions of fact, including criminal charges, 
are tried before three judges, a majority of whom acting in 
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agreement render a verdict. With the plan just proposed, a 
verdict by the majority should prevail. The opinion of the 
trial judge would not be entirely lost on such a jury; they could 
very properly exchange opinions upon the legal bearing of facts 
matters of legal inference, and the credibility of witnesses 
without being open to the charge of domination by the trial 
judge. This practice, before inauguration, would require con- 
stitutional amendments, a process surrounded with such rigid 
conservatism as insures knowledge of the greater advantages 
to be introduced. Our courts have long ago, by construction 
and elucidation, held that trial bya jury of less than twelve, 
no constitutional objections being present, was a proceeding, 
by due ‘* process of law,’’ and the statutes requiring jurors 
shall be able to read the English language as a qualification to 
sitting in the jury box, would not be censured, if in addition 
the juror should be able to understand and analyze evidence, 
afterlistening to it. | 

Another suggestion would be an increase in the number of 
judges giving litigants the right to submit their cases upon dis- 
puted points, to the consideration of three judges sitting to- 
gether; or perhaps in the more serious criminal cases to the 
opinions of five judges sitting together with a majority verdict. 
By either process the advantage of obtaining the average or 
aggregate opinion of the men sitting in judgment would be pre- 
served, and the application of the various rules that are qualified 
by the words ‘‘ ordinary’’and ‘reasonable ’’ would lose none of 
the sympathy or flexibility which adapts them to the particular 
circumstances of individual cases. Either of the remedies sug- 
gested would vastly improve present conditions, both in efficiency 
and economy, and are believed worthy of the most careful 
consideration by the professional and lay interests of the 
country. 

All logic points to the ultimate elimination of every form of 
jury trial. The processes already at work toward that end, to 
some of which allusion has been made, have been the result of 
necessity. It is time to show activity in aid of the more com- 
mendable agencies, saving at the same time all that is desirable 
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in the present system. Suggestions indicated coming from 
lawyers themselves would meet little resistance by electors, and 
would doubtless secure legislation to initiate the change. The 
speed we make will show the energy applied to our own efforts, 
and will at the same time measure the extent of our desires for 
legal reforms. 

S. M. Bruce. 


BELLINGHAM, WASHINGTON STATE. 
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THE ABOLITION OF CAPITAL PUNISHMENT IN ITALY 
AND SAN MARINO. . 


I. Tae Movement ror ABOLITION. 


The movement for abolition of the death penalty in Italy 
dates from the publication of Montesquieu’s ‘+ L’Esprit des 
Lois’’ (1748), and was greatly strengthened, sixteen years 
later, by the appearance of Beccaria’s epoch-making work ‘‘ Dei 
delitti e delle pene ’’ (1764), the first philosophical treatise on 
penal law. These works were immediately translated into sev- 
eral languages, and created a sensation throughout Europe. 
But nowhere did these stimulating books make so profound and 
lasting an impression as in Italy. 

Despite the political degeneracy of the Italians; notwithstand- 
ing the moral decay of this once great people, disorganized and 
humiliated alike by Vandal Goths and Byzantine satraps; dom- 
inated by Christian Princes, and rendered impotent by internal 
dissensions; it is to an Italian state that belongs the honor of 
having been first to draft a penal code in harmony with the ad- 
vanced theories of Montesquieu and Beccaria. Italy! with its 
unbroken chain of historical sequences leading back to the Por- 
cian and Valerian laws of the ancient Roman Republic; with its 
cherished tradition of the inviolability of the free citizen fresh 
in mind through all vicissitudes; no marvel that the promulga- 
tion of a rational and humane criminal code was first to be 
effected in the land of Valerius and Horatius. 

Under the Grand Duke Leopold, who came into power in 
1765, capital punishment was totally abolished for all crimes 
throughout Tuscany. In promulgating his new code, Leopold 
declared that the only legitimate objects of punishment were 
the reformation of the criminal and the prevention of crime. 
In his opinion judicial homicide could serve neither of these 
ends. Inthe preamble to the act by which the new code was 
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introduced (in 1786), the Grand Duke called attention to the 
fact that capital punishment had not been inflicted in Tuscany 
for fourteen years, namely, since 1772, and he was now deter- 
mined that it should be legally abolished ‘ for all time.”’ 

The proponents of the scaffold prophesied an immediate influx 
of all the worst characters in Europe, who, they declared, would 
be glad of an opportunity to perpetrate their murderous on- 
slaughts in a country where they would run no risk of being 
executed for their crimes. Some observers, who admitted that 
the danger from native Tuscanites would be very little, if at all, 
increased with capital punishment abolished, defended the scaffold 
on theoretical grounds. As to those who feared an invasion of 
criminals from other European states, in some of which from 
twenty to one hundred and sixty crimes were capitally punish- 
able, their fears were soon allayed. The threatened invasion did 
not occur. The professional criminal, then, as now, dreaded the 
lighter, though certain penalty, which would follow a conviction 
in Tuscany. Fora quarter of a century, no blood was judicially 
shed in Leopold’s domain, yet murders had not increased. ‘* With 
the utmost satisfaction to our paternal feeling,’’ declared the 
Duke, ‘‘ we have at length preceived that the mitigation of pun- 
ishment, joined with a most scrupulous attempt to prevent 
crimes, and also a great dispatch in the trials, together with a 
certainty of punishment to real delinquents, has, instead of 
increasing the number of crimes, considerably diminished the 
number of smaller ones, and rendered those of an atrocious 
nature very rare.’’ 1 

Though intelligent and progressive, Leopold was not always firm 
in his convictions. His very desire to do the right thing next, 
coupled with a sincere respect for the opinions of experts, often 
made him sway this way or that under the influence of his 
ministers. The outbreak of riots at the time of his ascension to 
the imperial throne of Austria, in 1790, afforded the opportu- 
nity which the adversaries of 1eform had long desired. The 
Emperor was persuaded to enact the law of 1790, according to 


1 The history of ‘‘ Correctionaliza- instance of the expediency of light 
tion’? in France affords a modern but certain penalties. 
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which the death penalty was reintroduced for riotous disobedience . 
Five years later another law named infanticide, murder, assas- 
sination, and certain crimes against religion, as capitally 
punishable. ‘+ The real cause of this retrograde legislation,”’ 
says Professor Mittermaier, ‘‘ must be referred to. the timid 
character of the Grand Duke, and the agitations, both of a 
reactionary and a French revolutionary party.”’ 

The excesses of the French Revolution strengthened the arm 
of the reactionary party in Tuscany and Austria, and in May, 
1803, a law was passed which added to the number of crimes 
which could be punished by death.1. The introduction of the 
French Code, soon thereafter, was a purely arbitrary act of 
Napoleon, distasteful alike to the people and to Napoleon’s 
brother Louis, to whom was offered the sovereignty of Tuscany. 
But the Emperor was obdurate in his determination to enforce 
the adoption of the French code in Tuscany. In a conference 
with his brother at Mantua, Napoleon stated his attitude in no 
uncertain language: ‘‘ The interest of France is the point to 
which everything must tend; codes, taxes, and conscription: 
everything in your kingdom must be to the profit of mine. IfI 
allowed you to make Tuscany happy and tranquil, all travelers 
from France would envy it.’’? 

According to a report of the French Governor of Tuscany to 
the Emperor, the introduction of the bloody French Code had 
failed to evidence any special deterrent effect. In fact, the | 
Governor expressly declares that under the Grand Duke Leopold, 
who abolished capital punishment, the number of crimes com- 
mitted was less than one-half of the crimes committed under 
the king of Etruria.’ 

After the downfall of the French government, the restored 
rulers retained the death penalty for several crimes, and in 1816, 
in addition to the crimes which were made capital by the law of 
1795, theft, when committed with violence or with arms, was 


1 See “Zobi Storia,” Vol. p. Report published in Compte 
625. Sclopis’ ‘‘ La Domination Frangaise en 

2 From a work published by Louis _Italie,’’ Paris, 1861, p. 84. Cf., also, 
Bonaparte, quoted by Marvin Bovee, Carmignani, in the Journal, II., p. 
in his well-known work “Christ and 413; and the “ Monthly Review,” Vol. 
the Gallows,”’ p. 198. 131, July, 1863. 
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also threatened with the death penalty. These new enactments, 
however, seem to have been tardily enforced,! few executions 
taking place before 1830, when the scaffold was called into 
requisition for two culprits, one in Pisa, the other in Florence. 
The remarkable demonstrations of the populace on these occa- 
sions bear testimony to the great prejudice entertained by the 
people of Tuscany against the judicial killing of criminals.? In 
Florence, all shops and mercantile establishments were closed. 
So deep-felt was the sentiment among the people against judicial 
homicide, that even curiosity was abated, and to such an extent 
that the street through which the gruesome procession passed 
was entirely deserted; the citizens hastened to the churches for 
prayer, a few spectators only gathering at the scaffold to witness 
the execution. These events marked the practical abolition of 
the death penalty in Tuscany, though, after being legally abol- 
ished by the law of 1847, it was nominally restored by the code 
of 1853. Notwithstanding the fact that Article 309 ordained 
that in case of murder the court should have the power of sub- 
stituting, on account of extenuating circumstances, imprison- 
ment for life, instead of death, the new code was received with 
indignation by the people and by the judges, and in one case,* 
where a capital sentence had been delivered, the popular excite- 
ment was so great as to compel the Grand Duke to grant a 
pardon.’ In 1859 thedeath penalty was again legally abolished. 
Since that year there have been several unsuccesful attempts to 
restore the scaffold in Tuscany. Meanwhile, murders have 
become more and more rare, until to-day there are few regions of 
the civilized world where homicide is less frequent, in proportion 
to the population, than in Tuscany.® 


1 Cf. Puccioni, ‘‘ Codice Penale,’’ 
p. 133, 

See Archiv des Criminalrechts,”’ 
1857, p. 347. 

3 For the alleged reason for its re- 
introduction, see Puccioni, ‘‘ Il Codice 
Penale,’’ I., p. 126. 

4 Cf. Bérenger, “La Répression 
Pénale,’”’ p, 27. 

5 Panattoni, in the ‘* Journal La 
Temi,” Voi. V., p. 182. 


6 The provinces of Emilia, Veneto, 
Piedmonte, and Lombardia all show 
still lower ratios than Tuscany with 
5.18 per 100,000 of inhabitants, \ hile 
the annual average of homicidés for 
the three years 1897-99 in Veneto and 
Lombardia was less than three per 
100,000 during the same period. The 
average for the United States, as a 
whole, is about 12 per 100,000 of 
population. 
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In Naples, crimes of violence were so frequent, that the peo- 
ple regarded the death penalty as being at least a temporary 
necessity. In 1848, representatives Mancini and Pisannelli 
brought forward motions which had for their object the bringing 
about of gradual abolition by enacting many restrictions in the 
application of the penalty.!. Previously, capital punishment. had 
been threatened for so many crimes, some of them of even a 
trivial nature, as in England, that their severity worked for the 
total impunity of minor offenders. Baron Garofalo, himself a 
proponent of the death penalty for certain criminals, admits 
that this punishment should be threatened for only the very 
gravest crimes; otherwise, it loses its power as a deterrent, and 
often acts as a shield to the person accused. Writing on this 
point he says: — 

‘* In Naples, in the last century, domestic theft was punished 
by death, but it happened then that the master never preferred 
a complaint against the servant who had stolen from him; he 
sent him away, so that the cruelty of the penalty brought with 
it the impunity of the culprit. It may even be, that this was 
the cause of greater misdeeds, as in France, in the last century, 
when thieves were punished with the rope.’’ ? 

During the first half of the nineteenth century, capital sen- 
tences were seldom executed in Naples. The Procurator Gen- 
eral told Professor Karl Mittermaier, in 1845, that he had 
always persuaded the king to withhold confirmation of -capital 
sentences, but that once, behind his back, a certain clique had 
prevailed upon the king te confirm a sentence. Following that 
execution the number of murders increased in Naples. The 
Procurator General shared the opinion of Professor Mitter- 
maier, and many others, that capital executions awaken in some 
men who witness them, or even read of them, a slumbering bes- 
tiality.? To-day Genoa and Naples enjoy the most unenviable 


1 Cf. Pisannelli, Lezione sulla 3 Cf. Dr. Paul Aubry’s La Conta- 
Pena di Morte,” 1848. gion du Meurtre.’”’ Paris, 1888. Also 

2 Garofolo ‘‘ La Criminologie,”’ p. M. Ad. Franck’s ‘ Philosophie du 
284. Paris, 1895. Droit Pénal.’’ Paris, 1888. 
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reputation of being the most lawless districts of the Italian 
Peninsula.! 

The history of the death penalty and of crimes of violence in 
Piedmont affords an instructive example of the inefficacy of 
capital punishment as a deterrent of crime, while at the same 
time illustrating the success of indirect social methods in reducing 
grave criminality. 

In the early part of the nineteenth century, crimes of violence 
were of great frequency in Piedmont, which may be said, in- 
deed, of the greater portion even of Northern Italy; Lombardy, 
Piedmont, and Venice, being morally almost as barbarous as the 
Sicily and Sardinia of to-day.? Naturally, the authorities re- 
sorted to most drastic measures for the suppression of crime and 
the establishment of law and order. The penal code of 1839 
threatens capital punishment in forty-one cases. Official statis- 
tics of the period show that capital sentences were rigorously 
enforced. Of the 227 capital sentences passed from 1815 to 
1823, for instance, 198 were carried into effect, or about 87 
per cent. Of twelve culprits condemned to death in 1824, 
eleven were executed. During the next fifteen years the per- 
centage of executions was gradually lowered. From 1840 to 
1855, about fifty per cent of those sentenced to death were 
executed. From 1855 to 1860 the law was again more severely 
enforced, about 75 per cent of those condemned being exe- 
cuted.’ 

One notes in respect to the statistics of crime of this period 
that violent criminality shows no diminution as the result of the 
numerous executions that were taking place. This fact did not 
escape the notice of the Piedmontese legislators. In March, 
1856, the Penal Code (of 1839) was severely criticised, as con- 


' taining excessively severe penalties.4 So vehement was the 


1 Cf. Garofalo, ‘‘ La Criminalita in 
Napoli,”? in Arch. psich., 1889, pag. 
164; also his ** La Criminologie”’ (4th 
ed.), p. 228. Paris, 1895. 

2 But not as barbarous as the Sicily 
and Sardinia of that time, Northern 
Italy even then being far more ad- 
vanced than the southern states. 


3 The percentages are based upon 
statistics collected and published by 
Prof. Karl Mittermaier, from whose 
‘* Die Todesstrafe ’ some of the fore- 
going data are derived. 

4 See “ Archiv des Criminalrechts,” 
p. 165. 
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attack in the Second Chamber, it was found necessary to permit 
the drafting of a new code, by which the number of capital 
crimes was greatly reduced. The new Penal Code of 1859 was 
foundedon this draft, and contains but thirteen capital penalties, 
in place of the forty-one crimes so punishable by the code of 
1839.1 But the question was not allowed to rest here. In 1860 
(May 8th) a measure for the total abolition of the death 
penalty was introduced in the Turin Parliament, by representa- 
tive Mazzoldi. An important feature of Mazzoldi’s argument 
was the liability of judicial error, many cases of which were 
alluded to.?, Although the measure was given respectful con- 
sideration, it was resolved that the question of abolishing capital 
punishment should be deferred until the discussions should take 
place regarding a general Penal Code for the newly united 
Kingdom of Italy. 

So far as legislative action is concerned, no steps were taken 
anent the abolishment of capital punishment until 1861. Mean- 
while, a review was founded, in 1861, by M. Ellero, the dis- 
tinguished tutor of Professor Enrico Ferri, whose sole purpose 
was the propagation of ideas favoring the abolition of the death 
penalty. The views of Ellero were vigorously combatted by 
Vira, Gabelli, and others. When the subject was once more 
brought up for legislative action, in 1865, the friends of reform 
were ably championed by representative Mancini, who, like 
Mazzoldi, dwelt at length upon the impossibility of establishing 
the guilt of an accused person in all murder cases, and gave 
examples of recent miscarriages of justice in murder trials.® 
The vote of March 13th, 1865, in the Second Chamber, for the 
total abolition of capital punishment, after Mancini’s great 
speech, was 127 for, with 96 against abolition. Asa result of 
the agitation on the subject, the death penalty was almost 
énoperant in Italy after 1860, was abolished in Piedmont in 


1 Cf. Ambrosoli: ‘‘Il Codice Pe- 4 Gabelli, in ‘* Monitore dei Tri- 


nale,’’ p. 37. 

2 A report of the debate may be 
found in the “Eco dei Tribunali,” 
1860, No. 1038. 

«Giornale per l’Abolizione della 
Pena di Morte.”? Milano, 1861. 


bunali.”? Milano, 1860, No. 29. Cf. 
also, Eco dei Tribunali.’”” Venezia, 
1860, No. 1024. 

5 Mancini: “ Discorsi pronunziati 
nella camera dei deputati nelle tornate 
del 24 e 25 febbrajo e marzo,’’ 1865. 
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1867, ceased to be applied anywhere in Italy after 1876, but was 
not legally abolished for the whole kingdom until 1890.1 


II. Resutts. 


Having traced the history of the movement for abolition of the 
death penalty in Italy, it remains to inquire as to whether or not 
this abolishment of the scaffold has been followed by an increase 
of homicides. In the opinion of Baron Garofalo, one of the fore- 
most criminologists of to-day, this incapacity of the courts to 
pronounce sentence of death is in some measure the cause of the 
frequency of crimes of violence in hiscountry. He admits that 
there has not been any sensible augmentation of murders in 
Italy since the official abolition of capital punishment in 1890. 
‘s But we must observe,’’ says he, ‘* that this penalty, though 
written down in the Code, was no longer applied after 1876; 
that is to say, the one condemned to death was always pardoned ; 
consequently, the people were already persuaded that this 
penalty existed no longer. Under these conditions, the official 
abolition could have no influence on criminality. One must also 
consider that if the average number of murders in Italy has not 
increased, this number is excessively high, since it reaches to 
twelve per one hundred thousand inhabitants? * * * while 
in almost all countries of Europe, where the death penalty is 
applied, the diminution has been very sensible during the past 
twenty years. It is also important to state that the average 
number of murders before 1860 was much less and the augmen- 
tation has been much greater than that of the population before 
1860, when the death penalty was applied in almost all the 
States into which Italy was then divided.’’ Continuing, Signor 
Garofalo says: ‘* We have, unfortunately, almost 4,000 mur- 
ders a year, attempted murders included. This number repre- 
sents the average for twenty years, and it does not deviate from 
that of the preceding twenty years. There has been no sensible 


1 During the years 1867-76, there 2 Unfortunately, the average in the 
were, in Italy, 392 criminals con- United States is about the same as in 
demned to death, of whom but 34, or Italy, though we do retain the power 
8.67 per cent, were executed. to execute murderers. M.S. 


248 40 AMERICAN LAW REVIEW. 


diminution in Italy in any great period; the annual oscillations 
have no great importance.’’ ! 

Referring to some statistics at hand (which I had transcribed 
from Professor Enrico Ferri’s ** Sociologia Criminale,’’ 4th ed., 
1900), I found some official statistics which it seemed to me 
did not bear out Signor Garofalo’s conclusions. For instance, 
the judicial statistics show that during the six years, 1875-80, the 
number of persons tried for highway robbery with homicide was 
1,586; while the number brought to trial during the six years 
following was 940, the population meanwhile having greatly 
increased.? These figures -certainly show a positive decrease in 
the number of these very grave crimes. As to homicide in 
general, the following official statistics will show: — 


PERIOD. HOMICIDES. POPULATION. 
1880-86......... 4,692 28,834,134 


Asked as to his opinion on the results of the abolition of cap- 
ital punishment in Italy, Dr. Antonio Marro, the noted physician 
and criminologist, was so kind as to write very full answers to 
my numerous questions. In regard to the increase of homicides 
which some authorities state has occurred in Italy as the result 
of the abolition of the death penalty, Dr. Marro says:— 

‘¢T must first state that the assertion is quite unproved, and 
very probably erroneous, that the practical abolition of the 
death penalty since 1860 has been followed by an increase in the 
number of homicides per 100,000 of inhabitants in our country. 
At this epoch took place the reduction to unity of the different 
parts of Italy; and it has been impossible for many years to 
successfully compile and compare statistical statements, which, 
in many of the states, were either wanting, or based on 
different grounds. 

‘*What is true is, that the governing state of Northern 


1 Inacommunication tothe present Italy, see “‘The National Geographic 
writer. Magazine,”’ April, 1901; also ‘* Public 
2 On the increase of population in Opinion,’’ Feb. 27th, 1902. 
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Italy, to which it may be said that the southern provinces 
finally became annexed (the province of Sardinia excepted), 
had, and still has, a very inferior number of homicides, as 
compared with the southern parts of the country. Thus it 
results that official statistics referring, before 1860, only to 
northern provinces, and since 1860 to northern and southern 
together, gave an increase of homicides quite apparent but not 
real.”’ 

Dr. Marro thinks that reliable statistics of crime in Italy 
date only from 1880. These show that homicides fell from 
16.27 per 100,000 of inhabitants in 1880, to 11.91 per 100,- 
000 in 1898. In 1899 the ratio was 11.32.1 

Professor Colajanni, of the University of Naples, finds that 
in a large zone of Italy, including all that portion in which 
education and the industrial arts show the greatest progress, 
crimes of violence have diminished by thirty-three per cent 
during the seventeen years from 1880 to 1897,? a statement 
concurred in by Professor Enrico Ferri, of the University of 
Rome.? Professor Bosco, the distinguished statistician, finds 
that ‘* The principal traits of the movement of crime in Italy 
during the past twenty years are these: The lessening amount of 
violence, especially of homicide; the increase in those of fraud 
and against the authority of the state; and the small variation 
in those against property — robbery and theft.’’ * 

In Italy, as elsewhere, the rise or fall in the proportion of 
crimes of violence depends almost wholly upon economic and 
educational conditions, and grave criminality inevitably prevails 
in the presence either of a decaying civilization, or in the earlier 
stages of an advancing civilization, without regard to race, color, 
or previous condition. No legal enactments, however severe, can 
take the place of culture and economic efficiency as preventives 
of crime. Neither the threat of death nor of life imprisonment 
can take the place of that self-control which is the characteris- 
tic, not of certain races, but of certain classes of people — those 
who have been nurtured in an atmosphere where revenge is rec- 


1 “Stat. giud. penale per 1 ’anno 3 Bosco: ‘Sulla Statistica della 
1898 e 1899,’ Roma, 1901 e 1902. Delinquenza in vari Stati d’Europa 
2 In a communicationtothe writer. and Roma,’’ p. 16. 1898. 
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ognized as merely a survival of savagery, and where crime is 
regarded merely as the result of deficient intelligence, morbid 
desires, or of an undisciplined mind and inadequate education. 
To present the proofs of this statement would carry us_be- 
yond the province of this essay. Sufficient it is to say that 
homicides have decreased to any considerable extent in Italy 
only in those regions where educational and industrial progress 
have been most in evidence.? 


San Marino. 


Acting in accordance with the earnest recommendation of 
the famous lawyer Mancini, then Minister of the Kingdom of 
Italy, the legislators of the little Republic of San Marino 
abolished the death penalty in 1848. In the new Code of 1859 
capital punishment was again excluded, in conformity with the 
views of its:learned author, Professor Zupetta, and in harmony 
with the wishes of a majority of the legislators. 

Strange to say, there has never been much, if any, prejudice 
against the death penalty among the people of San Marino, not- 
withstanding the recent action of her regents in unanimously 
refusing their signature to the late Secretary Hay’s proposed ex- 
tradition treaty. They declared that they did not care to enter 
into direct negotiations with a country which preserved too 
many institutions of the Middle Ages in its laws and customs, 
among them the death penalty for murder. Doubtless the indif- 
ference of the people at large in regard to capital punishment is 
due to the absence of murderers, of whom they have had but two 
during many years. Acommunicationfrom a high official of the 
Republic informs me that homicides have steadily decreased in 
San Marino for the last half century. 


1 See on this point: Faranasri di No.1); and A.C. Hall, ‘*Crime and 
Verce, ‘*La Criminalita e le vicende Social Progress,’’ p. 324, New York, 
economiche in Italia, Turino, Bocca.’’ 1902; C. Lombroso, ‘Le Crime,’’ 
1895. Also, “* Relazione dell’ Inchi- Paris, 1899; Dr. Antonio Marro, ‘I 
esta nelle condizione economiche e caratteri dei delinquenti’”’ (Fratelli 
di Sicurezza Pulibelica in Sardegna.” Bocca, 1887, Torino); Enrico Ferri, 
Roma, 1896. Consult, also, N. Cola- ‘Sociologia Criminale,” Quarta Ed., 
janni, ‘‘ Homicide and the Italians.’ Torino, 1900. 

Forum, March, 1901, p. 66 (Vo!. XXI, 
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We may conclude, then, on the evidence herein presented, 
that the abolition of capital punishment has not resulted, as con- 
tended by Mr. W. F. Lord,} in an increase of homicides in Italy ; 
but that crimes of violence in general are fast disappearing before 
the recent rapid advances industrially and educationally, homicide 
having already become almost as rare in some parts of Italy as 
in the New England States cf our own country. 


MayNArRD SHIPLEY. 
Pato ALTO, CALIFORNIA. 


1 See an article by Mr. Lord in ‘‘ The Nineteenth Century,”’ 
March, 1892. 
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THE GROWING CONCEPTION OF NEUTRALITY. 


The idea of neutrality as now understood is the outcome of 
the creation of a family of nations composed of coequal and 
sovereign states whose only common superior is that body of 
rules which Grotius was the first to place upon the throne made 
vacant by the collapse of the Medieval Empire as an international 
power. How imperfect the conception of Grotius was is mani- 
fest from the short and unsatisfactory chapter (De his qui in 
bello medii sunt) in which he went no farther than to say that 
‘¢it is the duty of those who profess neutrality in a war to do 
nothing towards increasing the strength of a party maintaining 
an unjust cause, nor to impede the measures of a power engaged 
in a just and righteous cause. But in doubtful cases, they 
ought to show themselves impartial to both sides, and to give 
no succor to besieged places, but should allow the troops of 
each to march through the country, and to purchase forage, and 
other supplies.’’ He had previously admitted that ‘it is not 
inconsistent with an alliance that those who are attacked by the 
one of the parties to it shall be defended by the other, peace be- 
ing maintained in other respects.’’ The vague and incoherent 
doctrine of neutrality thus put forth by the ‘*‘ father of the law 
of nations,’’ at the end of the first quarter of the seventeenth 
century was of a piece with the practice prevailing about that time, 
from which it clearly appears that such doctrine as did then 
exist had not advanced beyond the stage of theory. The loose 
practice of the seventeenth century, under which acts of war were 
so often committedwith impunity upon neutral lands and waters,— 
after being improved during the latter part of the eighteenth 
in a series of treaties binding the contracting parties not to 
permit hostilities between belligerents within a marine league of 
their coasts, and not to attack within a like distance of neutral 
shores, —relapsed during the wars of the French Revolution into 
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a condition worse than the first. In 1793 even the government 
of Great Britain refused to restore a French frigate captured in 
the port of Genoa by two English men-of-war; and in 1806 
Murat, when he came into violent collision with Danish forces 
while pursuing a corps of Prussians under Bliicher across the 
Danish frontier, informed the Danish commander that French 
troops would follow their enemies wherever they found them, — 
a rule to which Napoleon and his marshals ruthlessly adhered. 
In the presence of such flagrant breaches of neutral right and 
duty in the Old World, Washington, as the embodiment of the 
spirit of legality in the New, said to Congress in his fourth 
annual address of 1792: ‘* I particularly recommend to your 
consideration the means of preventing those aggressions by our 
citizens on the territory of other nations, and other infractions 
of the law of nations, which, furnishing just subject of com- 
plaint, might endanger our peace with them.’’ On April 22, 
1793, with the concurrence of his entire cabinet, he issued his 
epoch-making proclamation of neutrality which has so pro- 
foundly affected the subsequent history of international law. 
Hall has declared that ‘* The policy of the United States in 1793 
constitutes an epoch in the development of the usages of neu- 
trality. There can be no doubt that it was intended and believed 
to give effect to the obligations then incumbent upon neutrals. 
But it represented by far the most advanced existing opinions as 
to what those obligations were; and in some points it even went 
further than authoritative international custom has up to the 
present time advanced.’”’ Since Washington’s day publicists 
have been engaged in two great enterprises: first, in giving 
effect to his advanced ideas on the subject of neutrality; second, 
in devising a comprehensive and effective scheme of international 
arbitration. 

During the world-conflict’ which centered around Revolution- 
ary and Napoleonic France the leading combatants, England 
and France, paralyzed trade by prohibiting neutrals commercial 
intercourse with the other, each justifying its severities on the 
plea that they were adopted in retaliation for illegal acts com- 
mitted by the other. Foremost among the agencies that have 
rendered a repetition of such a condition of things impossible 
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stands the famous Declaration of Paris, adopted by a majority 
of the more important powers on April 15, 1856, wherein it 
was provided: 1. ‘* Privateering is and remains abolished. 2. 
The neutral flag covers enemy’s goods with. the exception of 
contraband of war. 3. Neutral goods, with the exception of 
contraband of war, are not liable to capture under enemy’s flag. 
4. Blockades, in order to be binding, must be effective, that is 
to say, maintained by a force sufficient really to prevent access 
to the coast of thé enemy.’’ How entirely inadequate such rules 
were as definitions of the entire field of neutral duty under the 
changed conditions brought about by the employment of steam 
as a propelling power in maritime warfare became manifest 
during the progress of the civil conflict in the United States. 
That conflict compelled publicists to reconsider the rules regu- 
lating the use by the warships of a belligerent of the ports or ter- 
ritorial waters of a neutral for the purpose of asylum, hospitality, 
or as a base of naval operations. The general idea prevailing 
down to that time is well expressed by Ortolan, who says: ‘* In 
default of treaty stipulations neutral ports and waters are an 
asylum open to the ships of the belligerent, especially if they 
appear in limited numbers; they are admitted to procure neces- 
sary provisions, and to make repairs which are essential to 
enable them again to put to sea and resume the operations of 
war, without any violations of its duties on the part of the neu- 
tral state.’’ It may be stated in general terms that the authori- 
ties — English, French, German and American — then agreed 
that it was not a violation of neutrality for the neutral state to 
grant reception and protection to a needy ship, without any 
limitation of time or circumstance. Prior to 1861 asylum was 
practically unlimited. In order to change such conditions were 
issued the French declaration of June, 1861, the Spanish decree 
of similar date, and the British regulations of January, 1862, 
limiting asylum to men of war of the two belligerents to twenty- 
four hours, except in case of stress of weather, needed repairs, 
or necessary supplies. That such limitations were not intended 
to exclude Confederate ships for neutral protection in case of 
pursuit is manifest from the fact that in no case was such a 
vessel ordered out at the risk of an engagement with a Union 
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cruiser. And yet while the old rule was thus changed on paper, 
it really remained in practice down to the beginning of the 
Spanish war of 1898. In that year the Institute of Interna- 
tional Law concluded that ‘‘ A belligerent ship, seeking refuge 
in a neutral port for hostile pursuit, or after defeat by an 
enemy, or because undermanned, should remain there 
until the close of the war.’’ Not however until 1904 was 
this new limitation of internment put into actual operation. 
As Professor Theodore S. Woolsey has lately expressed it, 
in a very able paper read before the United States Naval In- 
stitute: ‘* The first example of the new usage occurred in the 
case of the Russsan gunboat Mandjur at Shanghai, at the out- 
break of the war. A Japanese warship was sent to patrol the 
Yangtse estuary giving access to Shanghai harbor. Then, fol- 
lowing its rule of 1898, China ordered the Russian away. But 
this meant destruction, and the Russian refused to budge. 
There ensued a month of correspondence in which Russia and 
Japan put alternate pressure, upon the Chinese authorities. 
Finally, after nearly two months’ delay, the disarmament of 
the vessel was ordered. Here was no question of repairs, no 
escape from an enemy in hot pursuit. It was a case closely 
resembling that of the Nashville at Southampton and the Sump- 
ter at Martinique, but how differently treated! My neutrality 
is not to be disregarded, says the neutral, neither shall violence 
occur in my waters, nor may a fugitive make them his base. 
Departure or disarmament, that is your alternative. So China 
although ill able to enforce her neutrality, refused to 
qualify it by unlimited asylum, and set a precedent for the war. 
Her rule was the familiar one limiting asylum to 24 hours, 
so often issued by various maritime powers. The difference 
was that it was really enforced and a penalty — disarma- 
ment —set. In the same way when the Russian Admiral 
Enquist arrived, June 9th, 1905, in Manila harbor with three 
battered cruisers that had survived the tragic encounter in Tsu- 
Shina Straits, and asked permission to make repairs and then 
sail home, acting Secretary of State Taft refused upon the 
ground that his injuries had resulted from warfare and not 
_ from dangers of the sea. After being warned to leave at once 
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or intern, the Russian Admiral chose the alternative. As tothe 
character and amount of the repairs which the neutral will allow 
to a ship of war finding an asylum in his port, before the 24 
hours’ rule is applied, it may be said that he is not required to 
violate the best impulse of humanity by warning out an unsea- 
worthy ship. It seems to be clear that while such a ship may 
not improve her tighting power, she may repair to the point of 
seaworthiness. To each neutral of course belongs the right to 
determine for himself what form of dismantling he will insist 
upon. 

How does the rule stand as to the neutral duty to permit a 
belligerent to procure in a neutral port supplies necessary for 
his progress, such as water, food, and above all coal? In 1898 
modern usage was thus defined by the Institute of International 
Law (Art. 82): ‘* Refuge from the perils of the sea is given 
to belligerent ships of war during the stress of danger. They 
are given water, coal, live stock, and other analogous provisions 
only in quantity necessary to enable them to reach the nearest 
national port.’’ The proclamation of neutrality issued by Presi- 
dent Roosevelt in 1904 limited supplies to what are necessary for 
a ship’s ** immediate use.’” The most difficult question in this 
connection is that involved in the supply of coal, the life of 
a modern man of war, which has a far more intimate connection 
with warlike operations than food or drink. The divergence of 
opinion upon this subject is to a large extent the outcome of 
conflicting interests. As the British Empire with coaling stations 
judiciously placed throughout the world needs but little assistance 
from outsides, its government naturally frames rules which will 
reduce such assistance to others to the minimum, while France as 
naturally pursues a contrary policy. The situation so far as 

Great Britain is concerned has thus been frankly stated by Lieu- 
* tenant Carlyon Bellairs, R. N., in The North American Review 
for August last: ‘¢ In 1904, Britain’s naval expenditure, according 
to x Parliamentary return, was over $25,000.000 greater than 
that of France, Germany and Russia combined. Success is 
assumed as an axiom; and any law tending to limit the power of 
the strong navy as opposed to the weak one would be regarded 
us an abridgment of British sea power. It is true that a war 
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with a European power may result in stalemate; but she can 
console herself with her security on the sea where her interests 
lie; the obvious embarrassments of her opponents’ position, and 
with the philosophical maxim that ‘ he that endureth to the end 
shall be saved.” When, in addition, we reflect that Great 
Britain possesses in her Empire the extensive coast-line of 
42,900 miles, with a unique series of coaling stations along every 
trade route in the world, we see at once that she has not nearly 
the same need as her rivals to secure during war any benevolent 
neutral assistance.’’ When the coal question was first raised, 
during the first year of the Civil War, the Duke of Newcastle 
instructed colonial governors that ‘* with respect to the supplying 
in British jurisdiction of articles ancipitis usus (such, for 
instance, as coal), there is no ground for any interference 
whatever on the part of colonial authorities.’’ Since then, 
Great Britain has made it a matter of deliberate policy to 
increase the stringency of such restriction. As early as 
1862, Lord John Russell directed that the warships of either 
belligerent should be supplied with ‘* so much coal only as may 
be sufficient to carry such vessel to the nearest port of her own 
country, or to some nearer destination.’’ Identical language 
was employed by Great Britain in 1870, 1885, and 1898; but in 
the British Instructions of February 10th, 1904, the last phrase 
was strengthened so as to run: ‘* or to some nearer named neu- 
tral destination.’” That last qualification has not, so far, been 
adopted by the government of the United States. The Egypt- 
ian proclamation of February 12th, 1904, superadds the require- 
ment of a written declaration by the belligerent commander as 
to the destination of his ship and the quantity of coal remaining 
on board. The President’s proclamation of neutrality of Feb- 
ruary 11, 1904, thus defines the rule as recognized by the 
United States: Furnishing supplies is forbidden * * * 
‘* except so much coal only as may be sufficient to carry such 
vessel, if without any sail power, to the nearest port of her 
own country; or in case the vessel is rigged to go under sail, 
and may also be propelled by steam power, then with half the 
quantity of coal which she would be entitled to receive if de- 
VOL. XL. 17 
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pendent upon steam alone.’’ Then is added the British stipu- 
lation which provides that no coal shall be again supplied 
‘¢‘ without special permission, until after the expiration of three 
months from the time when such coal may have been last sup- 
plied.”’ In marked contrast with the British rules on this 
subject stand those laid down by France, and by other states 
who like her are not great colonial powers. France’s attitude 
has been recently defined in the following terms by M. Dupuis, 
in The North American Review for August last: ‘* France 
throws her ports wide open to belligerent warships; she does 
not limit the length of their stay; she only limits it to twenty- 
four hours when they have entered the port with prizes taken from 
the enemy. Warships which have sought refuge in a neutral 
port to escape the enemy’s pursuit are free to stay or to leave. 
If the enemy wishes to reduce them to a state of impotence, it 
is for him to take the necessary measures to make it hard for 
them to leave. Belligerent warships which have entered a 
French port may effect repairs there or take in stores necessary 
for navigation or for the subsistence of their crews; they may 
not, on the other hand, recruit combatants, or provide them- 
selves with arms, munitions, or articles for use in action. Their 
stay in a neutral port may therefore allow them to leave it with 
fresh means of navigation, but not with any increase of fighting 
strength.”’ In February, 1904, the Netherlands, owning colo- 
nies along the route to the East, adopted the stricter policy of 
forbidding belligerent ships to procure, without the previous 
sanction of the authorities, provisions for fuel in Dutch ports; 
and in May of the same year Denmark, Norway and Sweden 
published a still stricter rule, closing their ports to the public 
vessels of both belligerents, excepting only hospital ships. 
Against that rigid restriction stands the rule of Italy in 1895, 
allowing a resupply of coal subject only to this very moderate 
limitation: ‘* Such belligerent ships of war as wish to resupply 
themselves with coal shall not receive that supply until twenty- 
four hours after their arrival.’ It thus appears that the bellig- 
erent ship can neither insist upon a coal supply in a neutral 
port, nor upon general supplies and repairs, except under such 
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conditions or limitations as the neutral may see fit to impose 
according to the dictates of his own policy. There is no definite 
or fixed rule on the subject, but only a growing usage which is 
not yet uniform. The subject will be continued in the next 
number. 


Hannis TayLor. 
WASHINGTON, D. C. 
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NOTES ON INTERNATIONAL LAW. 


INTERNATIONAL LAw As A Part OF THE Law oF THE Lanp. — Whether 
that body of rules generally known as international law is a part of the 
law of a particular state depends of course upon its adoption by that 
state, and not upon the false and unhistorical assumption of the trans- 
cendental school that international law is positive law binding upon all 
nations, proprio vigore. By the sweeping away of the transcendental 
theory of the origin of international law, and by the consequent sever- 
ance of its connection with what is generally known as divine law, the 
existing system of rules now regulating the intercourse of nations can 
fiud no other basis upon which to rest than that embodied in the alter- 
native proposition of.Grotius, which declares that the law of nations 
derives its authority from the unanimous approbation of all, or, at least, 
of many nations; its proofs are continued usage and the testimony of 
the jurisperiti. Ifthe question be asked, as tothe manner in which the 
older European States originally acknowledged the binding force of the 
new international system, the answer must be given, that many of them 
were initiated at its birth without formal ceremony, and that since that 
time they have confirmed their membership in the family of nations by 
a series of acts which constitute the long history of their mutual inter- 
course. The relation Great Britain bears to the system was thus 
expressed by Sir Alexander Cockburn in his judgment given in the 
famous Alabama controversy settled at Geneva in 1872: ‘‘ As Great 
Britain forms part of the great fraternity of nations, the English 
common law adopts the fundamental principles of international law and 
the obligations and duties they impose; so that it becomes, by force 
of municipal law, the duty of every man, so far as in him lies, to 
observe them, by reason of which any act done in contravention of such 
obligations becomes an offense against the law of his country.’’ Four 
years thereafter the English Court of Criminal Appeal decided the not- 
able case of the Queen v. Keyn (popularly known as the ‘‘ Franconia 
case’’) which arose out of the conviction for manslaughter of a German 
captain of a German ship who, within two miles and a half of the beach 
at Dover, through negligence, as the jury found, ran into a British ship, 
sank her, and caused the death of one of her passengers. The great 
question on appeal was whether or no the English criminal courts of 
common law had jurisdiction over such crimes committed within the 
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three-mile zone. Certainly there was no jurisdiction unless such zone 
(leaving out of view its exact width), was British territory ; and, as the 
common law never extended itself so far from shore, it could only have 
become such by virtue of Great Britain’s adoption of the general rule 
of international] law on that subject. The court by a majority of one 
only, including the Chief Justice, held that the assent of a nation to 
such a rule of international law, as the one in question, must be mani- 
fested by some formal act performed by it in its sovereign capacity — 
such, for instance, in the case of Great Britain, as an act of parliament 
or the judgment of a competent tribunal. The result was that the con- 
viction was quashed, upon the ground that the court which tried the 
prisoner had no jurisdiction; and two years thereafter parliament en- 
acted the ‘* Territorial Waters Jurisdiction Act,’’' by which the jurisdic- 
tion of the English courts that had succeeded to the jurisdiction of the 
Admiral of England was declared to extend, according jo the interna- 
tional rule prevailing everywhere else over the three-mile zone. Thus 
was Great Britain saved from the inconvenience of a judgment, declared 
to be unsound by one of the greatest English jurists since Bentham (Sir 
Henry Maine), that would have placed her in conflict with the whole civil- 
ized world as to the form in which the assent of a nation to the rules of 
international law should be manifested. In the words of Sir Henry, 
‘* a special act of Parliament was required to re-establish the authority 
of international law on the footing on which the rest of the world had 
placed it.’’ In the recent case of West Rand C. G. M. Co. v. The 
King ? the court speaking through Lord Alverstone, C. J., has re-estab- 
lished the earlier English doctrine as stated by Lord Mansfield in Tri- 
quet v. Bart * and Heathfield v. Chilton * and by Lord Ellenborough 
in Wolff v. Oxholm ° cases — in which it was declared without reservation 
that international law is a part of the municipal or common law of the 
realm. In West Rand C. G. M. Co. v. The King, the South African 
Republic had seized gold belonging to the plaintiff, for which by statute 
it should have made compensation, and the plaintiff sought to recover 
from the British government on the theory that the latter succeeded to 
the rights and liabilities of the conquered republic. Lord Alverstone in 
holding that ‘‘ international law forms part of the law of England,’’ 
said: ‘* It is quite true that whatever has received the common consent of 
civilized nations must have received the assent of our country, and that 
to which we have assented along with other nations in general may 


1 40 and 41 Vic. c. 73. 4 (1767) 4 Burr. 2015. 
2 (1905) 2 K. B. 391. 5 (1817) 6 M. and S, 92. 
3 (1764) 3 Burr. 1478. 
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properly be called international law, and as such will be acknowledged 
and applied by our munincipal tribunals when legitimate occasion arises 
for those tribunals to decide questions to which doctrines of internat- 
ional law may be relevant. But any doctrine so invoked must be one 
really accepted as binding between nations, and the international law 
sought to be applied must, like anything else, be proved by satisfactory 
evidence which must show either that the particular proposition put 
forward has been acted upon by our own country, or that it is of such 
a nature, and has been so widely and generally accepted, that it can 
hardly be supposed that any civilized state would repudiate it. The 
opinions of jurists, however eminent or learned, that it ought to be so 
recognized, are not in themselves sufficient. They must have received 
the express sanction of international agreement, or gradually to have 
grown to be a part of international law by their frequent practical 
recognition in dealings between various nations.’’ After thus declaring 
that international law is law, and that in a proper case its rules are 
enforceable in municipal courts on a parity with those of municipal 
law, he held that as the plaintiff’s rights in the case at bar rested on 
the discretion of the political branch of the government, they were not 
cognizable by the court. That conclusion is in harmony of course 
with the fact that many principles generally classed 9s international 
law embody questions of political expediency over which municipal 
courts have no jurisdiction.' 

Before the close of the American Revolution the Congress of the 
United States, which under the Articles of Confederation possessed 
jurisdiction over all questions arising under the law of nations, —in 
its ordinance of December 4th, 1781, concerning marine captures, — 
professed obedience to that law ‘‘ according to the general usages 
of Europe;’’ and by the terms of the second Federal constitution 
treaties were made the supreme law of the land, binding the 
nation as a whole and all subordinate authorities and judges 
of every State.2 By the judgment of the Supreme Court of the 
United States the common law of nations has been placed upon as 
high a plane as the conventional. It has been there declared that the 
Federal courts must respect the law of nations as a part of the law of 
the land; that such law, unlike foreign municipal laws, need not be 
proven as a fact, that even as to municipal matters the /ex fori should be 
so construed as to conform to such law unless the contrary be ex- 


1 See Foster v. Neilson, 2 Pet. 253, 2 See Ware v. Hylton, 2 Dall. 199; 
$14; Schooner Exchangev.McFaddon, Marbury v. Madison, 1 Cranch, 176; 
7 Cr. 116. Wooster v. George, 6 Pet. 575. 
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. pressly prescribed ; that as the conduct of the foreign relations of the 
United States is placed in the hands of the Federal government, its de- 
cisions upon all such subjects are binding on every citizen of the 
Union.' The latest and most notable declaration upon this subject, 
however, is contained in the case of the Paquete Habena,? in which the 
court, speaking through the weighty words of Mr. Justice Gray, said, 
while reviewing the judgment of Lord Stowell in The Young Jacob and 
Johanna,® ‘‘That the word ‘comity’ was apparently used by Lord 
Stowell as synonymous with courtesy or good will. But the period of 
a hundred years which has since elapsed is amply sufficient to have 
enabled what originally may have rested in custom or comity, courtesy 
or concession, TO Grow, by general assent of civilized nations, into a 
settled rule of international law. 

‘«* * * International law is part of our law, and must be ascertained 
and administered by the courts of justice of appropriate jurisdiction 
as often as questions of right depending upon it are duly presented 
for their determination. For this purpose, where there is no treaty 
and no controlling executive or legislative act or judicial decision, re- 
sort must be had to the customs and usages of civilized nations and 
commentators who, by years of labor, research, and experience have 
made themselves peculiarly well acquainted with the subjects of which 
they treat. Such works are resorted to by judicial tribunals, not for 
the speculations of their authors conceruing what the loss ought to be, 
but for trustworthy evidence of what the law really is.’’ 


anp Germany. — The Law Magazine and Review of London 
has this to say in its February number: ‘‘ A possible cause of disagree- 
ment between Brazil and Germany has been met in the only satisfactory 
way by a prompt expression of willingness to make a full disavowal and 
reparation. A party from the German ship Panther is said to have 
landed in plain clothes at Itajahy, a small town in Brazil, and to have 
seized an alleged deserter, one Stemhoff, whom they carried on board 
and detained. The real facts of the incident are obscure, but the 
German Government has instructed its representative at Rio to state 
that if any violation of Brazilian territory has really taken place, it is 
ready to admit the impropriety of the acts of its officers. It is semi- 


1 See The Nereide, 9 Cr. 388; The 2 Cr. 170; Kennett v. Chambers, 14 
Scotia; 14 Wall. 170; The Amelia, 1 How. 38. 
Cr. 1; Murray v. The Charming Bet- 2175 U. S. 677. 
sy, 2 Cr. 64, 118; Little v. Barreme, 31C. Rob. 20. 
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officially announced that Stemhoff was never taken on board ; but that 
certain of the Panther’s crew who had been instructed to ascertain ‘in 
an unobtrusive manner’ the whereabouts ofa deserter had ‘ exceeded 
their instructions.’ The German Government is understood to have 
expressed regret for this; but it might be well if it would instruct its 
representatives generally to refrain from ‘ unobtrusive’ deserter 
imits in foreign jurisdictions for the future.’’ 


Porutar Interest INTERNATIONAL Law. — Never since the crea- 
tion of the modern international system has there been been such a 
widely extended interest in the principles which it embodies. Within 
the last fifty years the awakened conscience of the world has been 
active in its efforts to improve existing international relations through 
a re-examination and restatement of the rules by which they are regu- 
lated. On its scientific side, this movement has been promoted by a 
new school of publicists, representing nearly every nationality, whose 
tireless investigations into every branch of the subject have assumed 
the systematic form of corporate thought under the guiding hand of 
the Institute of International Law. On its practical side, this move- 
ment has been applying the fruits of that kind of research and reflection 
to the solution of the vital questions presented in rapid succession to 
the series of international congresses and conferences which began at 
Paris in 1855 and ended at The Hague in 1899. The public sentiment 
thus aroused is sure to be strengthened by the International Parliament 
recently held at Brussels which had in view the giving of more influence 
in the control of international affairs in their respective countries to the 
suffrage holders in those states having a parliamentary form of govern- 
ment. If in the near future the voters of the world are thus to control 
its international relations, certain it is that there must be popular 
instruction in the science of international law. Upon a recognition of 
that fact Prof. Oppenheim builded his book.’ He tells us in his pre- 
face that ‘‘ Although this treatise on the Law of Nations appears in 
two volumes, it is intended to be an elementary book for those who are 
beginning to study International Law. It is a book for students writ- 
ten by a teacher. The majority of the people in this country who take 


1 International Law; a treatise by member of the faculty of economics 
L. Oppenheim, LL.D., Lecturer in and political science of the University 
public internationallawat the London of London; formerly Professor Ordi- 
School of Economics and Political narius of Jaw in the University of 
Science (University of London) and _ Basle (Switzerland). 
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an interest in International Law are not jurists and have no legal train- 
ing, as my classes at the London School of Economics and Political 
Science (University of London) show.’’ It is therefore to those eager 
to learn International Law, who are not jurists and who have no legal 
training, that the author primarily addresses himself as a popular 
teacher of a growing science rapidly assuming universal interest. At 
the head of each chapter he gives the authorities upon which he relies, 
and as the same names recur in reference to nearly every leading sub- 
ject, itis possible to see at a glance whom he regards as the leading 
publicists of the world.’ So far as American expositions of interna- 
tional law are concerned he relies almost entirely upon Wheaton, Hal- 
leck and Taylor. With a frank statement thus made of the sources 
from which his materials are drawn, the author proceeds in a clear, 
calm, independent way ‘‘ to present International Law as it is, not as 
it ought to be.’’ His primary purpose is to arm the reader with full 
and accurate kncwledge as to existing principles so that he may take 
part, if he will, intheir reformation. Following that wisest of all liter- 
ary canons laid down by Mr. Chucks in Peter Simple ‘‘ he spins his 
yarn in plain English.’’ The work is thoroughly well done and will 
certainly serve a useful purpose. The first volume, devoted to 
‘* Peace ’’ contains a complete statement of all topics usually embraced 
under that head. The second ‘‘ will appear next year and will deal 
with the Settlement of International Differences, War, and Neu- 
trality.’”” The next year has arrived, and it is now before the public. 


1 The following may be taken asa 
typical illustration: ‘I. In State 
Territory in General, Vattel, II., §4 
79-83; Hall, § 30; Westlake, I., pp. 


225-232; Gareis, § 18; Liszt, § 9; 
Allman, § 75; Heffter, §§ 65-68; Bon- 
fils, No. 483; Despagnet. Nos. 385- 
386; Pradier-Fodéré, II., No. 612; 


84-88; Lawrence, §§ 90-91; Philli- 
more, I., §§ 150-154; Twiss, I., §§ 
140-144; Halleck, I[., p. 150-156; Tay- 
lor, § 217; Wheaton, §§ 161-163; 
Bluntschli, § 277; Hartmann, § 58; 
Holtzendorff in Holtzendorff, II., pp. 


Nys, I., pp. 402-412; Rivier, I., pp. 
135-142; Calvo, I., §§ 960-262; Fiore, 
I., Nos. 522-530; Martens, I., § 88; 
Del Bon, ‘ Proprieia territoriale degli 
Stati’ (1867); Fricker, ‘Von Staats- 
gebiet’ (1867).”’ 
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Tue Portrait IN THE Present Numper is of John Chipman Gray, 
A.M., LL.D., of Boston, editor of this Review with his friend and 
partner, John C. Ropes, during the first three years of its existence. A 
portrait and sketch of the life of Mr. Ropes appeared in the last num- 
ber of the Review. Mr. Gray was born in that part of Boston, for- 
merly Brighton, the son of Horace Gray and brother of Horace Gray, 
lately associate justice of the Supreme Court of the United States and 
formerly Chief Justice of the Supreme Judicial Court of Massachusetts. 
He was graduated from Harvard College in 1859, and from Harvard 
Law School in 1861. He continued his legal studies in the office of his 
brother and was admitted to the Suffolk bar in 1862. The same year 
he joined the Union army as second lieutenant of the 41st Mass. Vol. 
Inf., which subsequently became the 3d Mass. Vol. Cav. In 1864 he 
was major and judge advocate and on the staffs of Major-Generals 
Foster and Gilmore. He resigned his commission at the close of the 
war and immediately began the active practice of the law in Boston. 
His firm of Ropes and Gray, afterwards became Ropes, Gray and Loring, 
always eminent. 

Mr. Gray was a lecturer in the Harvard Law School from 1867 to 
1870 and was from 1875 Story professor of law until 1883 when he 
became Royall professor of law. 

Mr. Gray has long been regarded as the highest authority on the 
intricate law of real property. In 1883 he published his work on 
Restraints on the Alienation of Property a revised edition of which 
appeared in 1895. His Rule aginst Perpetuities was published in 1886 
and a revised edition has just been issued in 1906. This is the leading 
authority on the subject in England as well asin America. Between 
the years 1888 and 1892 his Collections of Cases on Property in six 
volumes, used in connection with his lectures in the Law School, 
appeared. 

The degree of LL.D. was conferred upon him in 1894 by Yale 
College and by Harvard in 1895. 


JuDGEs BY ELECTION OR BY APPOINTMENT. — There are indications in 
several States of a growing dissatisfaction with the system of choosing 
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judges of the courts by popular election. This system almost every 
where at the present time results in the nomination and election of men 
selected by party managers not solely on the ground of fitness. The 
best men may be elected, and if they are it is a matter of good fortune. 
A governor entrusted with the duty of appointing judges feels a per- 
sonal responsibility for the men he appoints. In an election the re- 
sponsibility is divided among a hundred thousand or a million electors, 
and the weight of responsibllity resting upon any one individual elector 
is too little to be counted. A governor when considering such an 
appointment asks the advice of the leading lawyers in his State; and 
the general sentiment of the Bar of his State is sure to reach him and 
to be taken into consideration. 

The editor of Law Notes in the number for February of this year, 
has something to day on this subject which is worthy of careful con- 
sideration. He says: — 


«There seems to be a strong probability that an earnest effort will soon be 
made in the State of New York to change the mode of selecting judges from 
the elective to the appointive system. Should this movement meet with any 
reasonable promise of success, it is pretty sure to attract the generai attention 
throughout the country which it deserves. The interest which has already 
been aroused at least in New York is illustrated by the fact that the New York 
Tribune has recently made a wide canvass of represeutative New Yorkers to 
learn their views on the question whether judges should be appointed or 
elected. According to the Tribune a majority of the lawyers of the State are 
opposed to a change to the appointive system. Some of the advocates of the 
elective system point a warning finger at the magistrates of New York city, who 
are appointed, and say that these officials do not present arguments in favor 
of the appointive system for the judiciary. On the other hand, educators and 
clergymen are strongly in favor of the appointment of judges. Some of these 
advocates of the appointment of judges declared that a judiciary which is ap- 
pointed by some responsible authority is of a higher standard than one that is 
elected and pointed to the Federal judiciary and the judiciary of Massachusetts 
as tending to establish the proposition. 

‘*Few will be disposed to deny the claim that the system of appointing 
judges has worked very well in the cases of both the Federal and the Mas- 
sachusetts judiciary. It would, however, be a hasty assumption to conclude 
from that fact, without further consideration of the matter, that the appointive 
system would yield equally good results in any of the States by which it might 
beadopted. The success which has attended the appointment of judges to the 
federal bench is scarcely to be relied upon as indicating what would be the re-« 
sult of adopting the same system in any particular State. The conditions which 
surround the appointment of judges to the federal bench are necessarily some- 
what different from those which would surround the appointment of judges in 
most of the States. In the first place, the appeal of the candidate and of the’ 
friends of the candidate for a place on the federal bench to the President is 
usually not as directly personal as would be the appeal of a candidate for a 
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place on a State bench, and of his friends, to the governor or the appointing 
body of the State. In the second place, there is a considerable difference in 
several important respects between the average President of the United States 
and the average governor of a State. As we all know, men are frequently made 
governors of even great States who could not be seriously mentioned in con- 
nection with the presidency. These considerations alone suggest that itis very 
problematical how much the States can learn from the national experience with 
the appointment of judges. In the case of the bench of Massachusetts, too, it 
cannot be positively known how far the superior excellence of the judges is due 
to the appoiutive system itself, unaided by other cases which would be equally 
effective were the judges elected. As to this the only testimony which we have 
at hand is that of Mr. Gamaliel Bradford, the Beacon street philosopher and 
prophet who, speaking of the Massachusetts judiciary, recently said that ‘if it 
may be said that we have never had a judge who was notoriously corrupt, it 
is for the reason that, with one possible exception, we have never had a gover- 
nor who was not of high personal character.’ If it be true that Massachusetts 
has been so very successful in electing governors of ‘ high personal character,’ 
it is only natural to presume that it could have made a success of the matter of 
electing judges — at least such judges as would have been balloted upon by the 
people of the whole State. At any rate, assuming that this testimony as to the 
uniform!y high personal character of the governors of Massachusetts is to be 
relied upon, the experience of Massachusetts in the appointment of judges can 
be of value as a guide only to the people of those States which are uniformly 
blessed with governors of an equally high character. But aside from all this, 
we are strongly inclined to believe that the comparative advantages of electing 
and of appointing judges in any particular State will be found to depend mosily 
upon the political conditions of that State. And since the political conditions 
of our different States vary greatly, the experience of one or more States with 
either the election or appointment of judges may be far from a sure guide for 


the people of another State in which it is proposed to change from one to the 
other of these systems.”’ 


Partippine Court or Lanp ReGisTRATION. — We have just received 
from the Hon. Henry C. Ide, now Governor-General, but until this 
year Secretary of Finance and Justice of the Philippine Islands, his 
Fourth Annual Report, being for the year ending December 1, 1905. 
We quote the whole of the report respecting Land Registration ; — 


“The Court of Land Registration has been in successful operation through- 
out the year, and some estates involving very large areas have passed through 
that tribunal and the titles have been determined. The work of that court is 
shown by the fact that 676 applications have been received during the past 
year, making a totai of 1,653 applications filed since the beginning of the court. 
The number of cases finally decreed during the year, from September 1, 1904, 
to September 1, 1905, was 526. Some of the cises involved large haciendas 
where opposition was interposed by several hundred people. The judges of 
the court have not been able, unaided, to keep abreast of their work, but 
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judges at large of the Courts of First Instance have been assigned to aid them 
wherever needed, and the work is not greatly in arrears. 

“The question whether prescription runs against the government as to 
public lands has not yet been finally determined by the Supreme Court. The 
bringing of lands within the purview of the Court of Land Registration has 
not proceeded at a satisfactory pace, owing, in part, to the poverty of the 
people, who are unable to pay the very modest fees required by the Land 
Registration Act for securing the title, and in part to the fears entertained by 
many occupants of lands that their titles are not good and that they would be 
declared bad by the court, and that, therefore, they would be in worse condi- 
tion than before the matter was agitated. It will eventually be necessary, 
probably, to make the land registration law compulsory, but the time has not 
yet arrived for such action. It is suggested, however, that provision might be 
made by law that in the administration of all estates real estate belonging to 
each deceased person should be brought under operation of the law before dis- 
tribution is decreed. This would tend gradually to bring all private proper- 
ties under the operation of the law as estates are settled through the courts.”’ 


THe JuRoRS, THEIR QUALIFICATION AND MANNER OF SELECTION. — In 
the proceedings of the Illinois State Bar Association for 1905 there was 
a general discussion upon Trial Procedure in that State, its Defects 
and Suggestions as to Remedies which was opened by Mr. George F. 
McNulty of East St. Louis. We quote some paragraphs relating to 
theQualifications and Manner of Selection of Jurors: — 


‘¢ We take great care in the selection of our judges. We take but little care 
in the selection of our jurors. The supervisor of a town is a politician, usually 
seeking a higher place, and is under obligation to lawyers, and to the men who 
control; he is also frequently under obligation to the merchant, the manu- 
facturer, or what we sometimes call the better element. He often repays 
these obligations by selecting at the behest of the politician, and sometimes 
I fear at the request of lawyers, men whom he would not desire to try his 
own cases, or handle his own business, and knowing that the so-called bet- 
ter class the merchant, the banker, the important farmer, and the contractor, 
desire to be exempted from jury service, he takes good care to see that 
their names are not put in the list. 

‘*My observation, which is confirmed by that of many trial judges of this 
State, is that where the Board of Supervisors of a county is Democratic» 
the jury will be largely composed of Democrats, and in the same county 
when the politics of the Board changes, the politics of the jury changes. 

“‘Our law provides no effective way of checking this list, no way of 
ascertaining whether the jurors have the qualificat'ons required by statute, 
and in effect the decision of the Board of Supervisors in selecting the list is 
outside of Cook County, practically final. 

‘*In counties where there is a large foreign population, men are selected who 
can barely speak, much less read, the English language. There is no way to 
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get rid of them by a challenge for cause, for they honestly believe that as they 
understand enough to converse in a limited way with their neighbors, they un- 
derstand enough of our language to try a law suit. To attempt to challenge a 
juror because he does not speak or undertand English would be a dangerous 
thing to do in such communities. 

** Not long ago, while waiting for the trial of a civil cause, I sat in a court 
room in a large county in this State and listened to a trial by jury of a re- 
plevin suit, wherein a rich dealer in mules and horses sought to take from a 
poor farmer a certaln team of mules he had sold him on credit. When the 
jury was called I remarked to the clerk that there did not seem to be on the 
jury one person who was not by name, at least, a foreigner. That jury listened 
to the case, retired and brought in their verdict finding the plaintiff, the rich 
mule dealer, was entitled to the possession of the mules, and then to a man 
they went up and congratulated the defendant on winning his case, and when 
the lawyer told them that they had decided against him, they announced their 
intention to, and as I am informed, did make affidavit they intended to find for 
the farmer, and supposed he was the plaintiff. 

** And such a jury as this on an appeal to the upper court, would be re- 
garded as having all the qualifications of our statute, and ‘as they saw and 
heard the witnesses,’ the court would be apt to respect their opinion, and not 
set aside their verdict. 

‘¢A juror need not be a college graduate. All education is not found in 
books. The law is supposed to be an application of sound sense and judgment 
to the ordinary business transactions of life, and unless the jurors are 
selected impartially, unless a better method of selecting them is found, they 
will lack the knowledge and experience necessary to pass on these transactions 
and the cry against trial by jury will go on. It has reached the stage 
now, that many lawyers who make a specialty of damage suits come to oppos- 
ing counsel, demanding a settlement, not because they have the weight of the 
evidence on their side, but purely, because as they say, ‘we can get to a 
jury.’ 

‘And so great is the fear of the defendant that even though he believes 
the plaintiff’s cause is unjust, and believes that his own evidence will greatly 
preponderate, he buys his peace because he feels that he cannot have justice, 
if the case ‘ gets to the jury.’ 

* * * * 

**In conclusion let me say that I believe in trial by jury. In these days 
when great questions are to be disposed of, when organized wealth seems to be 
reaching out to control all within its grasp, there is nothing which holds 
wealth and its owners as quickly to the observance of the law as the fear of a 
trial by jury. When they feel they may be called to account by a jury of their 
peers for violating the law, they will respect the law. Some men and some 
corporations may have said, ‘We do not fear the courts,’ or at least acted as 
though they did not, but no man or corporation has ever been heard to say, 
‘We do not fear the jury.’ The spirit of mob rule, the violence of the striker, 
will cease when proper jurors pass judgment upon the mob and the assailant 
of another man’s right to work. If the jury is the bulwark of our liberty; if 
the jury is the final judge of facts, let us at least endeavor to have men as well 
qualified to pass on those facts, as the judges are to pass on the Jaw, and let 
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them be told in clear certain language by the judges what the law as applied 
to facts is.’’ 


Tue Twetve Goop Men anp True.—In his very interesting 
Reminiscences Sir Henry Hawkins relates a number of instances 
showing how juries render their verdicts according to the evidence and 
the weight of evidence. We quote the following three illustrations :— 

The ‘ Orsini Affair ’’ was one of high treason and murder. It was the 
attempt on the part of a band of conspirators to murder Napoleon III. 
In order to accomplish this political object, they exploded a bomb as 
nearly under His Majesty’s carriage as they could manage, but instead 
of murdering the Emporer they killed a policeman. 

Orsini was captured, tried, and executed in the good old French 
fashion. His political career ended with the guillotine, a sharp remedy, 
but effeetive, so far as he was concerned. 

One Dr. Simon Bernard was more fortunate than his principal, 
for he was in England, the refuge of discontented foreign murderers, 
who try to do good by stealth and sometimes feel very uncomfortable 
when they find that it turns out to be assassination. 

Bernard was a brother conspirator in this famous Orsini business, 
and being apprehended in England, was taken to be tried before Lord 
Chief Justice Campbell, Edwin James and myself being retained for 
the defence. 

There was no defence on the facts, and no case on the law. He was 
indicted for conspiracy with Orsini to murder the Emperor in Paris. 

I had prepared a very elaborate and exhaustive argument in favor 
of the prisoner, on the law, and had little doubt I could secure his 
acquittal ; but the facts were terribly strong, and we knew well enough 
if the jury convicted, Campbell would hang the prisoner, for he never 
tolerated murder. With this. view of the case, we summoned Dr. 
Bernard to a consultation, which was held in one of the most ghastly 
rooms of Newgate. 

No more miserable place could be found outside the gaol, and it 
could only be surpassed in horror by one within. It might have been, 
and probably was, an ante-room to hell, but of that I say nothing. I 
leave my description, for I can do no more justice to it. The only 
cheerful thing about it was Dr. Bernard himself. He was totally un- 
concerned with the danger of his situation, and regarded himself as a 
hero of the first order. Murder, hanging, guillotine — all seemed to 
be the everyday chances of life, and to him there was nothing sweeter 
or more desirable, if you might judge by his demeanor. 
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1 thought it well to mention the fact that, if the jury found him 
guilty, Lord Campbell would certainly sentence him to death. He 
exhibited no emotion whatever, but shrugging his shoulders, after the 
manner of a Frenchman who differed from you in opinion, said: 

‘* Well, if I am hanged, I must be hanged, that is all.’’ 

With a man like him it was impossible to argue or ask for explana- 
tions. He seemed to be possessed with the one idea that to remedy 
all the grievances of the State it was merely necessary to blow up the 
Emperor with his horses and carriage, and coolly informed us, with- 
out the least reserve, that the bombs manufactured with this polltical 
object had been sent over to Paris from England concealed in firkins 
of butter. I can find no words in which to express my feelings. 

So ended our first consultation. The ‘‘ merits’’ of the case were 
gone; there was no defence. But whatever might be our opinion on 
Dr. Bernard’s state of mind, we could not abandon him to his fate. 
We were retained to defend him, and defend him we must, even in 
spite of himself, if we could do so consistently with our professional 
honor and duty. 

Accordingly we had another consultation, and, as I have said, there 
was one other room in England more ghastly than that where we held 
our first interview, so now I reluctantly introduce you to it. 

If a man about to be tried for his life could look back on this apart- 
ment and its horrors unmoved, he would certainly be a fit subject for 
the attentions of the hangman, and deserving of no human sympathy. 
It was enough to shake the nerves of the hangman himself. 

We were in an apartment on the northeast side of the quadrangular 
building, where the sunshine never entered. Even daylight never came, 
but only a feeble, sickening twilight, precursor of the grave itself. It 
was not merely the gloom that intensified the horrors of the situation, 
or the ghastly traditions of the place, or the impending fate of our 
callous client ; but there was a tier of shelves occupying the side of the 
apartment, on which were placed in dismal prominence the plaster of 
Paris busts of all the malefactors who had been hanged in Newgate for 
some hundred years. 

No man can look attractive after having been hanged, and the in- 
dentation of the hangman’s rope on every one of their necks, with the 
mark of the knot under the ear, gave such an impression of al] that can 
be conceived of devilish horror as would baftle the conceptions of the 
most morbid genius. __ 

Whether these things were preserved for phrenological purposes or 
for the gratification of the most sanguinary taste, I never knew, but 
they impressed me with a disgust of the brutal tendency of the age. 
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Dr. Bernard, however, seemed to take a different view. Probably 
scientific. He went up to them, and examined, as it seemed, every 
one of these ghastly memorials with an interest which could only be 
scientific. It did not seem to have occurred to his brain that his head 
would probably be the next to adorn that repository of criminal effigies. 

He was in charge of a warder, and looked around with the utmost 
composure, as though examining the Cresars in the British Museum, and 
was as interested as any fanatical fool of a phrenologist. He shrugged 
his shoulders, raised his eyebrows, and repeated his old formula, 
‘* Well, if I am to be hanged, I must be hanged.’’ 

He was acquitted. My elaborate arguments on the law were not 
necessary, for the jury actually refused to believe the evidence as to 
the facts! 


Such are the chances of trial by jury! 


I don’t think I have mentioned a curious reason that a jury once 
gave for not finding a prisoner guilty, although he had been tried on a 
charge of a most terrible murder. The evidence was irresistible to 
anybody but a jury, and the case was one of inexcusable bruiality. 
The man had been tried for the murder of his father and mother, and, 
as I said, the evidence was too clear to leave a doubt as to his guilt. 

The jury retired to consider their verdict, and were away so long 
that the judge sent for them and asked if there was any point upon 
which he could enlighten them. They answered no, and thought they 
understood the case perfectly well. 

After a great deal of further consideration they brought in a verdict 
of Not Guilty.’’ 

The judge was angry at so outrageous a violation of their plain 
duty, and did what he ought not to have done —namely, asked the 
reason they brought in such a verdict, when they knew the culprit 
was guilty and ought to have been hanged. 

‘¢ That’s just it, my lord,’’ said the foreman of this distinguished 
body, ‘*I assure you we had no doubt about the prisoner’s guilt, but 
we thought there had been deaths enough in the family lately and so 
gave him the benefit of the doubt.’’ 


There was a young solicitor who had been entrusted with a defence 
in a case of murder. It was his first case of importance, and he was, 
of course, enthusiastic in his devotion to his client’s interests. Indeed, 
his enthusiasm rather overstepped his prudence. 

By dint of perseverance and persuasion he obtained a promise from 
a juror-in-waiting, that if he should be on the jury he would consent 
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to no other verdict than manslaughter, which would be a tremendous 
triumph for the young solicitor. 

The case was avery strong one for willful murder. The friendly 
juror in waiting took his seat in the box. Every thing went well ex- 
cept the evidence, and the solicitor’s heart almost failed for fear his 
man should give way. The jury for along time were unable to agree. 

Now the young solicitor felt that it was his faithful juror who was 
standing out. 

**All agreed but one, my lord.’’ 

*‘Go back to your room,”’ said the judge; which they did, and after 
another long absence returned with a verdict of ‘‘ Manslaughter.’’ 

Jubilant with his success, the young solicitor met his juryman, con- 
gratulated him on his firmness, and thanked him for his exertions. 

‘* How did you manage it, my good friend —how did you manage. 
It was a wonderful verdict — wonderful.’’ 

**Oh,”’ said he, ‘‘ I was determined not to budge. I never budge. 
Conscience is ever my guide.’’ 

‘**T suppose there were eleven to one against you?’’ 

‘* Eleven to one! A tough job, sir—a tough job.”’ 

‘*Eleven for willful murder, eh?’’ said the jubilant young man, 
‘‘Dear me, what a narrow squeak !’’ 

** Eleven for murder! No, sir!’’ exclaimed the juror. 

‘*What then?’’ 

‘* leven for an acquittal! You may depend upon it, sir, the other 
jurors had been ‘ got at.’ ”’ 


Women For Juries. — At the annual ladies’ night debate of the Hard- 
wicke Society for 1905 in Gray’s Inn Hall Mr. F. G. Mortimer moved 
‘That for the due administration of justice, no jury is complete with- 
out women.’’ He said he was puzzled to know to whom he should look 
for support. It would not be the Judges, who thought that there would 
be but one step from the jury-box to the Bench, and they were afraid 
that the time might come when they would be asked to sit inthe Divis- 
ional Court with alearned sister. Neither could he look to the leaders 
of the bar, for their own interest in life was to maintain the length of 
the long vacation; and if women ever had attraction for them or they 
for women which he begged leave to doubt, that period was long since 
passed into the minds of antiquity. Nor could he look to the cheerful 
juniors of some fifty or sixty summers. He was afraid that long years 
of wrangling with Masters in Judges’ chambers had cooled their imagin- 
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ation and that the long fight for a large amount of small fees had de- 
stroyed aspirations. He had hoped he might have had the support of 
the woman, but he had been told that an eminent authoress was to fol- 
low him on the other side. Then he must turn to the juniors of their 
own standing, the rising hopes of their stern, unbending clerks, the 
men whose practice was not so large as to have cooled all imagination.”’ 

We quote only detached sentences from the remarks of the several 
speakers. 

Mrs. Craigie (John Oliver Hobbes) the eminent authoress above 
alluded to opposed the motion. She said: There was much injustice 
in the world, but many of them still believed that it was possible to 
obtain justice in the courts of law. This belief would be shattered if 
women were once involved in the legal machinery. Feminine nature 
was charming, but it did not contain the first element of justice, nor 
was it to be produced artificially by means of education. In the very 
unfairness of women was often to be found the main source of their 
fascination. Where could men go for sympathy if all women were to 
be strictly impartial? Why did women excel as confidants? Because 
they would not weigh evidence. They were happy only where they 
were unfair. The more she saw of women’s work in public life, the 
more she was convinced that women were not intended to govern. 
Their cleverness might be astonishing, but whilst a man’s intellect was 
never separated entirely from his heart, in women the heart and intel- 
lect were in direct antagonism. Being a woman she need not give her 
reasons for coming to her conclusion, and had she not proved her own 
unfitness for the jury box? Although justice was always drawn as a 
female figure, she was always represented as blindfolded. ‘That meant, 
as Americans said, that she could not be trusted to see straight. 

Mr. Cecil Walsh supporting the motion said: If there was only one 
woman in the jury of twelve, there would never be any of the unfortu- 
nate disagreements with which they were acquainted, as the rest of the 
jury would inevitably come round to her way of thinking. It would 
also prevent the interminable speeches of counsel, as the woman juror 
would certainly get up and express her own opinion before the end of 
his address was reached. 

Miss Constance Smedley observed that one of the chief arguments 
against women jurors would be that they would be hard on their own 
sex. Possibly that would be so for they knew so much about 
themselves. 

Mr. Justice Darling said that until within the last few minutes he 
had really thought that they were met merely for the purpose of diver- 
sion, and that the debate was merely an exercise indulged in by the 
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members of the Hardwicke Society to which they had invited a few of 
the judges to see how competent they were to defend any case that any 
judge might feel it his duty to lay before them; but he grieved to say 
the debate had taken qniteaserious tarn. * * * 

Women were never chivalrous and never would be. They would not 
have gone rescuing distressed damsels. They would know as soon as 
they came into the jury-box, and they would say, ‘‘I am not going to 
give damages to that minx. Am I going to listen to the evidence? 
Not a bit of it! Let men with their slow intelligence listen to it; let 
them demand the logical treatment of the subject.’’ They say they 
got at things by intuition. No proposal had been made that juries 
should consist entirely of women, the proposal was that there should 
be mixed juries. He did not know how that worked — it would be the 
same sort of mixture as oil and vinegar. While one part was working 
slowly by logic, the other would have arrived ata conclusion by intuition. 
They would not be troubled by the addresses of counsel. What was 
the use of having people to address you on the evidence when you 
have arrived at a decision by intuition? 

Mr. J. B. Matthews said that a barrister’s arguments already had to 
be suited to the particular jury one was addressing; bu} what would 
be the case when one had to consider a mixed jury? The arguments 
addressed to the male portion would be totally unsuited to the female 
part. Noman could live long enough at the bar to understand what 
arguments he could address to a jury of women. 

Mr. Justice Kekewich, who opposed the motion, remarked that one 
woman on the jury would convince all the rest, and that unanimous ver- 
dicts would be the result of the proposed change. 

His Honor Judge Tindal Atkinson supported the motion. It was 
essential that a good juryman should have a good insight iato char- 
acter, and a woman had far better insight into character and was 
a far better judge of character than a man. They would have very 
rapid means of coming to a conclusion whether a witness was speaking 
the truth or not. ‘There was, however, one objection, he thought it 
would lengthen trials very considerably because if the ladies were at- 
tractive the counsel’s speeches would be much longer. 

Mr. Thomas Terrell, K. C., said that there would be such differ- 
ence of opiuion in a mixed jury that they would never come to a ver- 
dict at all. The women would form an opinion at sight, not considering 
the evidence in any way. They would either have to have ladies or 
all gentlemen, or else to take the vote of the majority, or they would 
not get a verdict. 

The motion was rejected by a large majority, the ladies in the hall 
taking part in the voting. — The Law Journal. 
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Tria By BattLe — Abolished by Lord Eldon in 1819. Lord Eldon, 
who was already Chief Justice of the Common Pleas, was in April 1801, 
made Lord Chancellor of Great Britain and held this office, except for 
one year, till April 1827. He was a great lawyer but not a reformer. 
The Law Students’ Journal says: — 


“The only Bill in the nature of reform which he introduced was the Bill 
passed in 1819 for abolishing trial by battle in real actions and doing away with 
appeals of murder, which calls to mind such a curious ancient custom that I 
may perhaps shortly remind you of it. Trial by battle in real actions had been 
introduced by William the Conqueror, and had been practised as recently as the 
reign of Elizabeth, when lists were erected and the champions fought in Tot- 
hill Fields before the Judges of the Common Pleas. Such a trial might still 
have been demanded by either party. Anappeal of murder had been prosecuted 
in the previous year in the Court of King’s Bench by the brother of a murdered 
woman against the man whom he charged with the murder. Lord Campbell, 
in his Life of Lord Eldon, tells us that he himself saw the accused man (tech- 
nically called the appellant), on being required to plead, throw down his gaunt- 
let on the fioor and claim to establish his innocence by battle. We can hardly 
realize that until so recent a date a battle — not a contest with gloves, but an 
actual fight for life or death with swords— might have been ordered to take 
place before the Judge of the Court of King’s Bench; and that if the appellee 
killed his opponent or completely disabled him, he would have been pronounced 
innocent and released, while if the appellee were conquered and disabled he 
would if not killed in the fight, be pronounced guilty and hanged. Yet such 
was in 1818 declared to be the law by the Full Court of the King’s Bench, pre- 
sided over by Lord Ellenborough as you will find in the report of the case 
of Ashford v. Thornton in 1 Barnwell & Alderson, page 405, And strange 
to say, the law sanctioning an appeal of murder, which might even be 
brought after an acquitial before a jury, and in which the Crown had no right 
to pardon, was considered by Lord Holt and other eminent lawyers to be ‘‘a 
glorious badge of the rights and privileges of Englishmen.” 


JupGEs AnD Po.itics. — Judge McEwen, of one of the higher trial 
courts in Chicago, who was active in politics before his elevation to the 
bench, has since retained membership in the Republican County 
Central Committee from his ward. Evidently he recognizes no conflict 
of interests here, for he says: ‘‘I would rather be a judge who out in 
the open declares his party affiliations, branded as a politician, if you 
wish, than be a judge who makes a pretense of spotlessness and at the 
same time is working every underground wire he can get his hands 
on.”’ 

The judge’s political activities seem to have blinded him to distinc- 
tions which are not so fine as to excuse him for overlooking them. He 
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was under no necessity whatever to choose between the alternatives 
which he presents, and the fact that he has lost sight of certain sound 
distinctions is an argument against the elective system of selecting 
judges. No Connecticut or Massachusetts judge would give a 
moment’s thought to such alternatives as those which Judge McEwen 
takes so seriously. It would never occur to him that he could be 
called upon to make such a choice. 

Governor Folk takes a higher view respecting the proper attitude of 
men in important public stations toward purely political offices. He 
believes that the excise commissioner of St. Louis should not be 
president of the local Jefferson Club and says it would be most im- 
proper for that official to be at the head of the political organization 
which is in closer touch with the police than any other in the city. 
Men of straight-thinking mental habit will approve Governor Folk’s 
decision, and if it is important that an excise commissioner keep 
out of local politics it is imperative that a judge exercise similar self- 
restraint. It is encouraging to see that the better view is held 
more and more generally, and for this President Roosevelt deserves a 
large share of credit. —Hartford (Conn.) ‘‘ Courant.”’ 


Lirerary Cutture ror Law Stupents. — The President of the 
Law Society (London), Mr. C. Mylne Barker, in distributing certificates 
of distinction to the society’s students, gave them some useful sug- 
gestions which might be of service to them in their careers. He said 
culture is necessary for the success of a solicitor. 


In order to be equipped for success in the profession to-day, a man must not 
only be a fairly good lawyer but he must be a “man of affairs,” and he must 
also be aman of culture. It was a reproach often levelled against their pro- 
fession as a body that they were mere solicitors, and that they were not men of 
culture or of wide reading. It might be that that accusation against the body of 
solicitors was true, or it might not. He knew many very highly cultured men 
who were members of the profession, as highly cultured as were to be found 
in any profession, and those men were the successful men. Mere law reading, 
nothing but law reading, for a young man was bad. His mind got into a groove 
and he became what was called a ‘“‘ mere lawyer.’’? In the House of Commons, 
and after all the House of Commons often reflected the national feeling, a mere 
lawyer had no chance of getting forward; he was scarcely listened to. It was 
said that he spoke by his brief. Therefore he would urge them to endeavour 
to become cultured men, and to do that they must make up their minds to read 
the best English authors. There was a lamentable want among the young men 
and women of to-day in that they never read Scott. He could imagine no 
better way for a man to educate himself than by reading the Waverly novels. 
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He would find there beautiful descriptions of scenery, things that would enlarge 
his mind, and he would amass a store of reflection and recollection, and when 
he became old those novels would recur to him again and again, and become a 
beautiful reminiscence and a source of education. Again, Dr. Johnson’s works 
were now neglected. Possibly someone might smile to himself and say, 
‘* We shall have all we can do to work at our profession. We are engaged 
in our duties from ten to six every day, and we do not want to read Johnson or 
Scott when we get home.” Well, if they did not enlarge their minds, if they did 
not become cultured, if they had not large knowledge, if they had not an 
acquaintance with the English classics, they would never become cultured men, 
and he could not too much emphasize the necessity of general culture. He 
knew his Scott and his Burns. Hehadread his Johnson. There was Johnson’s 
‘ Lives of the Poets,’ for instance. It was impossible to read anything more 
interesting. There was nothing which would better bring them into the habit 
of expressing themselves well both in speaking and in letter writing, nothing 
which would get them better into the habit of thought than the study of Scott 
and Johnson. Johnson’s poetry was seldom read now, but it was beautiful and 
intellectual. It was very difficult to learn poetry as one advanced in life, but 
at the age at which his hearers happily were, it was very easy to learn and to 
retain that learning. He urged his young friends to read and study their 
Shakespeare. Some of his most intimate friends were great students of Shake- 
speare. Then there was the forgotten and neglected Crabbe, who was a mere 
name, he expected, to most of them. He was never read now, but it would 
well repay them to take Crabbe down from the bookshelf and make the acquaint- 
ance of that neglected poet, the friend and contemporary of Scott and Byron. 
He only made these observations because he was positive that if they would 
make up their minds to be cnltured and read the best classics it would be of the 
greatest service to them in their profession. 


The Law Journal quoting the remarks of Mr. Mylne Barker says upon 
this subject: — 


‘*©A lawyer without history or literature is a mechanic, a mere working 
mason; if he possesses some knowledge of these, he may venture to call him- 
self an architect.”” These words of Mr. Pleydell — the most attractive of all the 
lawyers in the Waverly Novels — might well have formed the text of the address 
which the President of the Law Society delivered to the students at the Law 
Society’s Hall on Monday evening. Everybody will agree that a solicitor 
ought to be “‘a man of culture,’’ though some may doubt whether the reading 
of Johnson and Crabbe as well as of Shakespeare and Scott —the four authors 
whom Mr. Mylne Barker particularly recommended to the students — is quite 
tho best way of earning the title. For the lawyer, however, all these four 
authors have a special interest. So numerous and accurate are the legal allu- 
sions in Shakespeare’s plays that they have been treated, notably by the late 
Lord Penzance, as one of the most convincing proofs of the Baconian theory. 
Scott, himself a lawyer, has created more than one legal character far more real 
to the readers of the Waverly Novels than are the lawyers whose names figure 
in the Reports. ‘* Law’s like laudanum; its much more easy to use itasa 
quack does than to apply it like a physician,’’ is another of Mr. Pleydell’s say- 
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ings that has not ceased to have its significance for members of the legal pro- 
fession. Crabbe’s sketch in “The Borough’ of the legal peacemaker who 


* * * keeps in awe 
Contending parties by his threats of law 


may be counted one of the most sympathetic portraits of a lawyer ever drawn 
by an English poet. Johnson, who, though full of prejudices, was remarkably 
lucid and just in his treatment of law and lawyers, once had thoughts of study- 
ing the law himself, and actually went the length of composing a prayer— and 
a very good prayer, too — that his study of it might be sanctified “ to direct the 
doubtful and instruct the ignorant, to prevent wrong and terminate con- 
tention.”’ 


INTELLECTUAL DISHONESTY IN THE Proression. — In the 
report of the Committee of the Illinois State Bar Association on Law 
Reform the Chairman Judge William E. Church said on this matter: 

**Tt seems to be thought by some that a sort of intellectual dis- 
honesty —.the habit of pursuing tortuous and perverted lines of reason- 
ing for the accomplishment of desired results — may not be inconsist- 
ent with the possession of strict moral honesty — the kind that forbids 
a man to lie, steal or betray a trust; that if a lawyer can persuade a 
judge by consciously false reasoning to an erroneous judgment, the 
responsibility is wholly shifted from the advocate to the judge. But 
aside from the fact that there never could in fact be any distinct line of 
demarcation between moral and intellectual dishonesty, it is certain 
that the cultivation of the latter must inevitably result in the creation 
of the former. No true reform, structural or administrative, in any 
branch or department of the law, can be expected to emanate from 
the dishonest mind any more than from the dishonest heart. 

‘*One of the greatest of American lawyers, Nicholas Hill of New 
York, is said to have once declared in substance that never, in the 
course of a long experience at the bar, had he permitted himself to win 
a case by persuading the court by means of arguments which he be- 
lieved to be unsound or by the statement as a fact of that which he 
did not honestly and with reason believe tobe true . .. . 

‘* Falsehood and deceit in the prosecution or defense of actions, all 
forms of wilful imposition upon the courts, should be relentlessly ex- 
posed and punished. Honesty and good faith in all professional in- 
tercourse should be insisted on. Sharp practices, balancing on the 
verge of dishonesty, should not be tolerated. 

‘*To defend by honest means a man charged in a civil or criminal 
proceeding with a violation of the law, may be aduty. To devote pro- 
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fessional skill, knowledge and experience to the work of contriving 
means or methods for breaking or evading the law with impunity, is to 
become a sharer in the wrong and to degrade and dishonor a noble 
calling.’’ 

Dishonesty in arguments addressed to the Court are bad enough, 
but the Court is not often misled thereby. False arguments as a rule 
only excite the contempt of the Judge. But dishonest addresses to 
juries, false insinuations, the stirring up of prejudices and the use of 
any foul means of securing a verdict contrary to justice and truth, is 
a far greater offense, because juries are easily misled. An advocate 
guilty of this offense is not worthy of remaining a member of an honor- 
able profession. 


Trieute To CortLanpt Parker. —The Bar of Essex County, New 
Jersey, recently invited other members of the State Bar, the Judges of 
the principal courts of that State and several‘eminent members of the 
New York Bar, to a banquet in honor of Mr. Parker at the Waldorf- 
Astoria in New York City. There were some three hundred guests. 
The Attorney-General of New Jersey, Robert H. Carter was toast- 
master who spoke in fitting terms of Mr. Parker’s sixty-six years of 
active practice at the bar, of his unquestioned leadership and of the 
beneficent influence of his life and professional career. We quote from 
the New Jersey Law Journal for January. Mr. Parker in response to 
the toast, Our Grand Old Man, said: 


“Yes, brethren, comrades and friends, the sentence with which Mr. Attorney- 
General began his address, states all in a few words: The occasion is quite 
unique. Unique, he points out that the Bar of New Jersey meet in New York; 
unique in that the recipient of this great compliment holds no office and never 
did, except a legal one. One of our fraternity accepted a distinguished foreign 
mission and his brethren bade him good-bye at just such a meeting as this, and 
in this city Also. Like occasions have called us Jersey lawyers together in our 
own State to do honor to retiring judges or make public exhibition and presen- 
tation of their portraits when aboutito hang them in our judicial halls. 

“* This time no such motive calls us together. It is not because of the un- 
usual merits of the person honored. He does not claim anysuch desert. The 
honor comes first because of his age at the Bar; next, because during his long 
life he has been only a lawyer, a lover of his profession, a practitioner because 
of that love; and having it because, after theology and medicine, it affords 
opportunity for a useful life greater than any other avocation. And he is happy 
in believing that his career has been, to what extent be has been able, and that 
without his neglecting duty and opportunities in other directions of rightful 
effort, useful, and so recognized, of which recognition this occasion is meant as 
a proof. He hopes and tries to believe also that he can regard it as evidence 
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of that regard for him from his brother lawyers and fellowmen which borders 
upon affection. For all which he acknowledges very great hnppiness in the 
scene before him. 

**What more can he say in response to the flattering eulogism which has 
been pronounced to him as well as of him? Words fail him. He can only 
feel —and that he does with all his heart. No greater, yes, no equal delight, 
can come to him during such longer lifetime on earth as his Maker may 
vouchsafe to him — no greater, except from domestic happiness, has been his 
during the long life heaven’s beneficence has given him. 

‘But shouldI stop here? Is not this occasion an opportunity for good 
which may never come to me again? Ought I not as briefly as bossible under 
the circumstances, to say something of the Bar that has been, in comparison 
with the Bar, especially of New Jersey, that is? Ought I not, with so many 
young or middle-aged men before me, to discant upon the differences, if any, 
that ought not to be, and urge amendment?.””» “* * * 


He then proceeds to recall the eminent men of the New Jersey and 
New York bars. 


** Looking back upon a life with such like men and knowing how the country 
has teemed with such, it is no wonder that De Tocqueville, writing his classic 
book upon our nation and its Democracy, reviewing its history up to 1830, should 
have penned such language as this: ‘In America there are no nobles or literary, 
men, and the people are apt to distrust the wealthy. Lawyers consequently 
form the highest political class and the most cultivated circle of society. 
They have, therefore, nothing to gain by innovation, which fact adds a con- 
servative interest to their natural taste for public order. If I am asked where 
I place the American aristocracy (he uses the word in its etymological sense. 
not in its social) I should reply without hesitation that it is not composed of 
the rich, who are united together by no common ties, but that it occupies the 
Bench and Bar.’ * * * 

‘Mr. Bryce, the most favorably accepted writer of late times, writing lately 
as to our own nation and peculiarities, refers, evidently, to De Tocqueville, 
and says, speaking of America, but not of America only, ‘ Business is King.’ 
In American society, as I have said, this feature is an old one. But one illus- 
tration of it struck me as new. Lawyers are now, to a greater extent than 
formerly, business men, a part of the great organized system of industrial and 
financial enterprise. They are less than formerly the students of a particular 
kind of learning, the practitioners ofa particular art. And they do not seem to 
be quite as much of a distinct professional class. Some one, seventy years 
ago, called them the aristocracy of the United States, meaning that they lead 
public opinion inthe same way as the aristocracy of England led opinion 
there. They still compose a large part of the finest intellect of the nation, but 
one is told that they do not take so keen aninterest is purely legal and consti - 
tutional questions as they did in the days of Story and Webster, or even of 
those of William M. Evarts and Charles O’Connor. ‘ Business is King!’ 

“ Do not both these philosophers speak the truth? What De Tocqueville 
saw combined with his views on the political value of trial by jury, especially 
in criminal cases, was visible. He did not seem to see the force which univer- 
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sal education was exerting in equalizing all men with each other, and raising 
all to be ‘ Aristos,’ that is, the best men of the community. 

‘¢These were our aristocracy, and their sons and grandsons, always mostly 
lawyers, were our artistocracy, a true aristocracy, bodies of our best men, with 
whom men of other professions and occupations united and sympathized, so 
that while the nation became a republic, and was physically a democracy, where 
the majority of mere citizens governed, yet that majority were followers of the 
aristocracy of brains, integrity and inflexible love of law, whose leadership 
was necessary to national prosperity. 

‘Alas, for the fear that the influence of this aristocracy has gradually 
abated. Foreigners have fled to-our shores and been too soon and too warmly 
welcomed. The men of 1783 looked ahead — they gave to every foreigner citi- 
zenship and vote who had lived in our country sixteen years and was of age. 
What destruction of fraud would occur if that law should be revived, and the 
present system of naturalization were abandoned? Leadership, which in old 
times came to those whose fitness for authority was more apparent, has now 
become the object of personal profit, or, expressing the whole truth with 
brevity, materialism has increased so that the character of leaders and led has 
greatly changed. And has not this change affected the aristocracy which at 
first governed? * * * 

“To my young friends, a word of advice: Stick to the profession — seek to 
elevate it. Do not seek by it to make money. Doing that makes it a trade — 
not aprofession. Be fair in charges. Help the poor with advice and with 
professional aid. If it occurs to you, as it should, to look out for old age, 
believing that Webster was right when he said that the fate of a lawyer was to 
work hard, live well, and die poor, use economy, and as you acquire something 
to lay up, buy, insome growing town or city, a building, a business one, if you 
can, even if it involves a mortgage for part; rent will keep down interest and 
pay taxes, and the property one day will enrich you. You will have hard work 
to get well off by simply saving, and the community will expect you to live 
comfortably. Do not speculate. Be known in Christian work, and in charity, 
public and private, according to your means. Study law and history in all 
spare time, and manifest it by your actionin the courts. Donot bea politician. 
But always vote and do the duty of a citizen. Be member of a party, but inde- 
pendent —a slave to no one. Deserve honors and office. If they come, as, if 
you deserve them, they should, do honor tothem. If they do not, never mind. 
There is One who seeth not as man seeth, whose ‘ well done, good and faithful’ 
is worth all the dignities of all the world. 

““ And now, brethren and friends, I give way to others, better able to address 
you thanIam. Recipient of an honor worth living for, I thank you again with 
all my heart. It is wellnigh impossible that you all should ever again meet me 
in this life— to some, I know not whom, this is probably my last farewell. 
Do not forget me. Of one thing be sure —I shall never forget this evening, or 
those who have welcomed me here. Farewell.’’ 


Mr. Joseph H. Choate, former Ambassador to England was called 
upon and said: —~ 


‘¢ It isnot to New Jersey and New York alone that Cortlandt Parker belongs, 
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but to the whole United States. He stands as a model for all to imitate and 
follow. Our profession is a fraternity bound by no continent. I found the 
Bar and Bench of England as fraternal and as loyal to the profession as we ever 
could boast to be, and I am sure the actions of this gathering to-night will 
reach them. 

**T should like to make an exhibit of Mr. Parker on the other side of the 
water. They say over there that we don’t wear as wellas they do. There is 
the example, and I wonder what they would say if they saw him? 

‘* Why co we honor Mr. Parker? First, for his age. I have been very fond 
of saying that the eighth decade of life is the best. We have got rid of the re- 
sponsibilities of life and are now having someof the fun. We have concluded 
that the past is gone and the future will take care of itself. But I find I am 
wrong. The real enjoyable, enviable and supreme decade is the ninth. 

‘© We honor him for his splendid professional career. I have known a great 
many lawyers who became statesmen, some who became diplomatists, some 
historians and literary men, but the more they became anything else the less 
they became as lawyers. 

‘“‘We honor him for his supreme loyalty to his profession. He has never 
ceased to magnify his calling, great as that calling is. You can investigate 
him with the calcium light, but you will find no flaw or blemish. There is 
nothing unsullied in it from beginning to end. 

“‘T feel I just got home intime. I wouldn’t miss this occasion for all the 
honors foreign statesmanship would bring me. This demonstration to-night 
is convincing and perfect proof of the immeasurable vaiue of public character, 
There is a great difference in these days between character and reputation, but 
here is a man whose character is equal to his reputation. He is one of our’ 
heroes — one of our great men.” 


There were speeches by several New Jersey judges, and by dis- 
tinguished lawyers of New York and Philadelphia. 


Tue Common Law Ricut or Hissinc 1n THEATERS. — The President 


of the Missouri Bar Association, John D. Lawson, LL. D., in his 
address at the meeting for 1905 illustrates the fact that common law 
is that law which the community generally asserts and defends by two 
examples: First, of the right to hiss. 

In 1809, one Clifford, an eminent lawyer of his day, sued a theater 
manager in London for false imprisonment. It appeared that the 
lawyer being at the theater and not being pleased with the perform- 
ance of one of the actors, expressed his displeasure by a hiss, and was 
therefore ejected from the theater. The case came before the great 
Lord Mansfield. The plaintiff’s lawyer argued: ‘‘ Within the walls of 
a theater the public have a right to express their approbation or dis- 
approbation without limit or control. This is a rignt which has been 
immemorially exercised, which is essential to the prosperity of the 
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drama and which was never questioned in a court of justice. It stands 
on the same principle with liberty of criticism which the judges have 
often declared to be sanctioned and protected by law. A piece may 
be hooted from the stage as it may be censured and ridiculed in writing 
when it is published. An actor may be praised or condemned ina 
newspaper or pamphlet for his theatrical performance. So he may be 
hissed or applauded at the moment by those who witness his efforts.’’ 
And Lord Mansfield charged the jury in these words: ‘‘ As to that noise 
which has been at all times witnessed at theaters in the immediate ex- 
pression of the audience upon a new piece or the merits or defects of a 
particular performance, I tell you that the audience have certainly a right 
to express by applanse or hisses the sensations which naturally pre- 
sent themselves at the moment and nobody has ever hindered or would 
ever question the exercise of that right.’’ The jury gave the plaintiff a 
verdict. Forty years later a case before a succeeding chief justice 
(Tindal) the plaintiff sued for damages, alleging that the defendant 
and others had hissed him off the stage while he was playing Hamlet. 
Talfourd, himself a dramatic writer and counsel for the defendant, 
argued that the defendants were only doing what they had aright to do. 
The chief justice agreed with him and told the jury that the public who 
go to a theater have aright to express either by cheering and applaud- 
ing, or by groaning and hissing, their free and unbiased opinions of the 
merits of the performers; and the jury found a verdict in favor of the 
defendants. Now, this is to-day the law of England, as any one knows 
who has sat in an English theater; and this is the law because the 
Englishman has refused to give up the right to the hiss. And why 
should he give it up? It is, I think, a legitimate means of artistic 
criticism. It seems to me that the manager or the actor or the lecturer 
or the singer who by highly colored posters, extensive advertising and 
newspaper puffing, sometimes paid for by the line, gets my money for 
2 first class performance and then furnishes me with a third-class one, 
has obtained it by false pretenses. 

In America this right to criticism, I fear, is lost. The American 
theater and concert goer has often felt that he was being robbed, but 
he has said nothing, and he has kept silent so long that the manager 
has turned the tables on him, and has set upa right on his part to allow 
all the noise you want to make if the noise means applause, but to 
arrest you for disturbing the peace if the noise is intended for criticism. 
Though Mr. Bishop in his well-known work on Criminal Law says that 
the English law is likewise the law of America on this subject, yet I 
doubt if many American judges wauld to-day feel themselves justified 
in recognizing the right of the hiss, once a common law right but 
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which has seemingly lapsed and become lost with us through years of 
disuse. 


Tue Ricut of A PassENGER TO A SEAT IN THE CONVEYANCE AND 
TO GET TO AND FROM IT WITHOUT BEING CROWDED Is Mr. Lawsen’s 
Seconp Examp.te. — Do many of the citizens, say, of Kansas City and 
St. Louis ever think as they sit in a city street car and watch it fill up 
until people are packed in the aisle and sitting on each others knees, 
and standing on each others feet, and crowding against their neighbors, 
that this is not exactly the right thing? And as the passenger pushes 
his way to the platform to get off and people step on his feet again and 
his clothes are pulled this way and that, and he alights at last after 
almost a fight with the crowd on the platform, hot and disturbed and 
out of breath, does it ever occur to him that he has not heen treated 
quite fairly? If it does strike him this way, he doubtless contents him- 
self with grumbling. He may probably remark that the company 
ought to run more cars, and if some one mentions that they do not 
allow that sort of thing in England he becomes naturally rather 
indignant. 

But why is it that they do not allow that sort of thing in England? 
It is because years ago when the stage coach was being succeeded by the 
railroad and the omnibus by the street car, one day an Englishman sit- 
ting in a London car discovering that the aisle was filled with passen- 
gers made a row. He said that he wouldn’t stand that sort of thing, 
by Jove. He wrote a letter on the subject to the Times; he did more; 
he went to his solicitor and haled the offending railroad company into 
court. And the court said, in tones so loud and clear that they are 
heard throughout Great Britain unto this day, that the company 
must pay damages, and continue to pay damages until it ceased 
that sort of thing. The carrier, the .court said, is obliged by 
law to furnish not only transportation but comfortable transportation. 
_ This is no more performed by furnishing transportation without a seat 
than it would be by furnishing a seat without transportation. And this 
is not all; the passenger is likewise entitled to a free and uninterrupted 
passageway to his seat and from it when his journey is over; to the 
right of free ingress and egress. This is why you have always a seat 
and lots of elbow room in public conveyances in Great Britain. The 
English corporations are just as anxious to make money as ours are; 
they would like the chance to increase their dividends by putting 150 
people in a car intended to hold 50. But before their eyes is always the 
specter ofthat passenger who more than a quarter of a century ago vin- 
dicated the right to comfortable transportation. 
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But in the United States we have lost beyond all doubt the right to 
free ingress and egress in the case of all our public conveyances, and 
in the case of street cars, the right it would seem even to a seat. 


Computsory REGIsTRATION IN Lonpon. —In the Law Quarterly 
Review for January, 1906, the eminent author of works on Conveyancing, 
Howard W. Elphinstone, writes in regard to the Report of the Special 
Committee of the Council of the Law Society on Officialism. The 
report declares that there is too great a disposition to lean upon the 
government for the management of matters which might be better 
managed without government help; and the report contains special 
remarks as to the effect of officialism in connection with bankruptcy, 
the winding up of companies and registration of title. Mr. Elphinstone 
believes that compulsory registration is on the whole beneficial, not- 
withstanding the disadvantages attending it, though he declares that 
the act providing for such registration requires considerable amend- 
ment to make it work properly, and that in the present form it occa- 
sions wholly unnecessary expense, especially in dealing with building 
estates. He continues: The reader may ask why I consider that regis- 
tration ought to be compulsory if the Acts were amended. The 
answer is, shortly, that when the system has got into working order it 
will greatly diminish the cost of dealing with land, owing to its render- 
ing it unnecessary to investigate the title. 

It is, in the absence of statistics, difficult to estimate how often a 
title has to be investigated ; but judging from the number of mortgages 
that appear in abstracts and the number of cases in which land is taken 
under compulsory powers, it would probably be fair to suggest that a 
title has, on an average, to be investigated at least once in every ten years 
and probably more often. — 

In estimating the benefit of registration to the public we must re- 
member that on each investigation both vendor and purchaser incur 
costs. It will be found that the cost of registration with absolute title, 
when accumulated at compound interest for fifteen years, fall short, 
by a considerable sum, of the joint costs of the vendors’ and purchas- 
ers’ solicitors of investigating the title on a future sale of mortgage, 
and the costs so saved will bea benefit to the community. It would, I 
think, be of use to have an inquiry which can hardly be undertaken by 
a private person, as to the average number of dealings with land 
requiring investigation of title within a certain number of years after 
a purchase; it will then be easy to see whether my opinion is well 
founded ornot. * * * 
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The report comments with disapproval on the rule which provides 
that where application is made for registration with absolute title of 
land which has been registered with possessory title for six years, the 
first proprietor having been a purchaser on sale, the examination of 
title may be modified as the register may think fit. The committee 
are of opinion that the rule has the practical effect that after the land 
has been on the register for six years an absolute title can be granted. 


Oratoricat DispLay. — One of the most common defects of a recently 
admitted lawyer is a striving for oratorical display. A successful older 
practitioner endeavors, on the other hand, to give the jury a heart 
to heart talk. The ways of an eagle in the air, of a serpent upon a 
rock, of a ship in the midst of the sea and of a man with a maid are as 
A BC compared with the methods usually pursued by the twelve good 
men and true. It seems a trifle odd at first that a dozen individuals 
who separately are shrewd, sharp business men should collectively be 
guilty of the most absurd performances, but the fact must be reckoned 
on nevertheless. 

A story is told of two farmers who were returning home, one of them 
from jury duty in a neighboring town. ‘‘ Lawyer Smith is a great 
orator,’’ said one — *‘ a perfect Daniel Webster. My, how I hated to 
decide against him in the three cases he tried! ’’ 

‘* How about Lawyer Jones, who was on the other side? ”’ 

**Oh, shucks! Why of course he wins all his cases. I heard every 
one of ’em and they were the simplest things. He just explained things: 
to the jury. Hedidn’t have todo any hard ane at all. You 
couldn’t help but agree with him.’’ — Success. 
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ConsTITUTIONAL Law — Feperat License Tax on State DIsPENsERS 
or Intoxicatine Liquors. — The United States may, under the Federal 
Constitution, exact the license taxes prescribed by the internal revenue 
laws for dealers in intoxicating liquors from the dispensing and selling 
agents of a State which, in the exercise of its sovereign powers, has 
taken charge of the business of selling such liquors.' 

Mr. Justice Brewer delivering the opinion of the Court in which he 
carefully and elaborately examined the powers of the National Gov- 
ernment said in part: — 


We have in this republic a dual system of government, — national and state, 
— each operating within the same territory and upon the same persons, and yet 
working without collision, because their functions are different. There are 
certain matters over which the national government has absolute control, and 
no action of the state can interfere therewith, and there are others in wnich the 
State is supreme. and in respect to them the national government is powerless. 
To preserve the even balance between these two governments, and hold each 
in its separate sphere, is the peculiar duty of all courts; pre-eminently of this 
—a duty oftentimes of great delicacy and difficulty. 

Two propositions in our constitutional jurisprudence are no longer debat- 

able. One is that the national government is one of enumerated powers; and 
he other, that a power enumerated and delegated by the Constitution to Con- 
gress is comprehensive and complete, without other limitations than those 
found in the Constitution itself. 

The Constitution is a written instrument. As such its meaning does not 
alter. That which it meant when adopted, it means now. Being a grant of 
powers to a government, its language is general; and, as changes come in 
social and political life, it embraces in its grasp all new conditions which are 
within the scope of the powers in terms conferred. In other words, while the 
powers granted do not change, they apply from generation to generation to all 
things to which they are in their nature applicable. This in no manner abridges 
the fact of its changeless nature and meaning. Those things which are 
within its grants of power, as those grants were understood when made, are 
Still within them; and those things not within them remain stillexcluded. * * * 

More than this. There isa large and growing movement in the country in 


1 South Carolina v. United States, delivered a dissenting opinion in which 
26 Sup. Ct. Rep. 110 (Sup. Ct. U. S- Mr. Justice Peckham and Mr. Justice 
Dec. 4, 1905.) Mr. Justice White McKenna concurred. 
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favor of the acquisition and management by the public of what are termed 
‘* public utilities’? including not merely therein the supply of gas and water, 
but also the entire railroad system. Would the State, by taking into posses- 
sion these public utilities, lose its republican form of government? 

We may go even a step further. There are some insisting that the state 
shall become the owner of all property and the manager of all business. Of 
course, this is an extreme view, but its advocates are earnestly contending 
that thereby the best interests of all citizens will be subserved. If this change 
should be made in any State, how much would that state contribute to the 
revenue of the nation? If this extreme action is not to be counted among the 
probabilities, consider the result of one much less so. Suppose a State 
assumes, under its police power, the control of all those matters subject to 
the internal revenue tax, and also engages in the business of importing all 
foreign goods. The same argument which would exempt the sale by a State 
of liquor, tobacco, etc., from a license tax, would exempt the importation of 
merchandise by a State from import duty. While the State might not pro- 
hibit importations, as it can the sale of liquor, by private individuals, yet, pay- 
ing no import duty, it could undersell all individuals, and so monopolize the 
importation and sale of foreign goods. 

Obviously, if the power of the State is carried to the extent suggested, and 
at the same time relieved from all Federal taxation, the national government 
would be largely crippled in its revenues. Indeed, if all the States should 
concur in exercising their powers to the full extent, it would be almost im- 
possible for the nation to collect any revenues. In other words, in this 
indirect way it would be within the competency of the States to practically 
destroy the efficiency of the national government. If it be said that the States 
can be trusted not to resort to any such extreme measures, because of the 
resulting interference with the efficiency of the national government, we may 
turn to the opinion of Mr. Chief Justice Marshall in McCulloch v. Maryland,! 
for acomplete answer: 

**But this is a case of confidence? Would the people of any one State 
trust those of another with a power to control the most insignificant opera- 
tions of their State government? We know they would not. Why, then, 
should we suppose that the people of any one State should be willing to trust 
those of another with the power to control the Operations of a government 
to which they have confided their most important and most valuable interests? 
In the legislature of the Union alone are all represented. The legislature of 
the Union alone, therefore, can be trusted by the people with the power of 
controlling measures which concern all, in the confidence that it will not be 
abused.”’ 


ConsTITUTIONAL Law — Dur Process or Law — Monicipat Dis- 
POSAL OF GARBAGE.—Mr. Justice Harlan for the Supreme Court of 
the United States said :— 


In determining the validity of the ordinances in question it may be taken as 
firmly established in the jurisprudence of this court that the States possess, 


1 4 Wheat. 431, 4 L. ed. 607). 
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because they have never surrendered, the power —and therefore municipal 
bodies, under legislative sanction, may exercise the power — to prescribe sueh 
regulations as may be reasonable, necessary, and appropriate for the protection 
of the public health and comfort; and that no person hasan absolute right * to 
be at all times and in all circumstances wholly freed from restraint;’”? but 
‘persons and property are subject to all kinds of restraints and burdens, in 
order to secure the general comfort, health, and general prosperity of the 
State,’? —the public, as represented by its constituted authorities, taking care 
always that no regulation, although adopted for those ends, shall violate rights 
secured by the fundamental law, nor interfere with the enjoyment of individual 
rights beyond the necessities of the case. Equally well settled is the principle 
that ifa regulation enacted by competent public authority avowedly for the 
protection of the public health has a real, substantial relation to that object, 


the courts will not strike it down upon grounds merely of public policy or 
expediency.! 


State License Tax on Sates on Boarp Interstate Carriers. — 
The exaction by a state of a license fee from a person engaged in sell- 
ing intoxicating liquors within the State, over the bar, on board a ferry- 
boat employed in interstate commerce, is authorized by the Wilson act 
of August 8, 1890 ? subjecting to State laws enacted in the exercise of 
the police power all intoxicating liquors arriving in the State.* 


Mr. Justice Peckham delivering the opinion of the Court said in 
part: — 


Many cages are cited in counsel’s brief where tangible property wa: directly 
taxed by the State, and where it was held that the State had no jurisdiction, be- 


1 California Reduction Co. v. Sani- 
tary Reduction Works, 26 Sup.Ct. Rep. 
100 (Sup. Ct. N. S. Nov. 27, 1905), 
citing: Hannibal & St. J. R. Co. v. 
Husen, 95 U. S. 465, 470, 471, 24 L. 
ed. 527, 529, 530; Mugler v. Kansas, 
123 U. S. 623, 661, 31 L. ed. 205, 210, 
8 Sup. Ct. Rep. 273; Lawton v. Steele, 
152 U. S. 133, 186, 38 L. ed. 385, 388, 
14 Sup. Ct. Rep. 499; Atkin v. Kansas, 
191 U. S. 207, 223,48 L. ed. 148, 158, 
24 Sup. Ct. Rep. 124; Jacobson v. 
Massachusetts, 197 U.S. 11, 27, 49L. 
ed. 648, 650, 25 Sup. Ct. Rep. 358. In 
the recent case of Dobbins v. Los 
Angeles, 195 U.S. 223, 235, 49 L. ed. 
169, 174, 25 Sup. Ct. Rep. 18, 20, this 
court said that ‘‘ every intcndment is 


to be made in favor of the lawfulness 
of the exercise of municipal power 
making regulations to promote the 
public health and safety, and that it 
is not the proviuce of courts, except 
in clear cases, to interfere with the 
exercise of the power reposed by law 
in municipal corporations for the pro- 
tection of local rights and the health 
and welfare of the people in the com- 
munity.’? See also Gardner v. Mich- 
igan, 26 Sup. Ct. Rep. 106 (Sup. Ct. 
U.S. Nov. 27, 1905). 

2 26 Stat. at L. 313, chap. 728, U. 
S. Comp. Stat. 1901, p. 3177. 

3 Foppiano v. Speed, 26 Sup. Ct, 
Rep. 138 (Sup. Ct. of U. S. Dec. 4 
1965.) 
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cause, although the property was temporarily within the State, it was not there 
permanently. Hays v. Pacific Mail S. 8. Co.! Morgan v. Parham,? were 
cases of vessels not abiding within the State where they were taxed, and were 
there but temporarily while engaged in lawful trade aud commerce, with their 
situs at the home port, where the vessels belonged, and where the owners were 
liabie to be taxed for the capital invested, and where the taxes had been paid. 
Here, however, there is no taxation of any property whatever, either of the boat 
or the plaintiff in error. He is simply called upon to pay a tax for the privilege 
of doing the business in which he was engaged — thatis, the retailing of intox- 
cating liquors at the bar of the ferryboat — while that boat was within the ju- 
risdiction of the state of Tennessee. The fact that he was so engaged within 
the actual territory of that state cannot be blotted out in sucha case as this 
by any fiction suggested by the counsel for plaintiff in error. As we have said, 
we see no objection to this exercise of the power of the state. regard being had 
to the act of Congress already mentioned. 


Dur Process or Law. — Lanps UnperR AUTHORITY oF 
LeaisLatureE. — The. flooding of lands consequent upon the private 
erection of a dam under the authority of legislation enacted in the ex- 
ercise of the police power to subserve the drainage of lowlands does 
not amount to a taking which requires compensation to be made to 
the owner in order to afford the due process of law when such flooding 
can be prevented by raising the height of the dikes around the lands. 

Mr. Justice Brown delivered the opinion of the Supreme Court of 
the United States citing many cases, and said in part: * — 


We think the rule to be gathered from these cases is that where there is a 
practical destruction or material impairment of the value of plaintiff’s lands, 
there is a taking which demands compensation; but otherwise where, as in 
this case, plaintiff is merely put to some extra expense in warding off the con- 
sequences of the overflow. 

The damage claimed by the plaintiff in the interruption of access to his 
land and the impairment of his right to navigate the creek does not demand 
separate consideration. We have repeatedly held that where the government 
of the United States has, for the purposes of improving the navigation of a 
river, erected piers or other structures by which access to plaintiff’s land is 
rendered more difficult, there is no claim for compensation.5 We see no 
reason why the same principle should not apply to the case where the State 
legislature, exercising its police power, directs a certain dam to be built, and 
thereby incidentally impairs access to lands above the dam. In both cases 


1 17 How. 596, 15 L. ed. 254. 4 Massigault v. Springs, 26 Sup. Ct. 

2 16 Wall, 471, 21 L. ed. 303. Rep. 127; (Sup. Cu. Dec. 4, 1995). 

3 See also Old Dominion S. S. Co. 5 Gibson v. United States, 166 U.S. 
v. Virginia, 198 U. S. 299, 49 L. ed. 269; 41 L. ed. 996, 17 Sup. Ct. Rep. 
1059, 25 Sup. Ct. Rep. 686. 578; Scranton v. Wheeler, 179 U. S. 

141, 45 L. ed. 126, 21 Sup. Ct. Rep. 45. 
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the sovereign is exercising its constitutional right, — in one case in improving 
the navigation of the river, and in the other, in draining its lowlands, and 
thereby enhancing their value for agricultural purposes. 


Due Process or Law— Licensinc Mitk Business.— A provision 
of the sanitary code of the city of New York which is construed by 
the State courts to confer discretionary power on the board of health, 
within reasonable limits, to grant or withhold permits to sell milk in 
that city, cannot be deemed to be lacking in the due process of law 
guaranteed by the Fourteenth Amendment to the Federal Constitution, 
in the absence of any showing of arbitrary or oppressive exercise of 
such power.' 

Mr. Justice Day, after quoting many cases and commentating 
thereon, said in part :— 


These cases leave in no doubt the proposition that the conferring of dis- 
cretionary power upon administrative boards to grant or withhold permission 
to carry on a trade or business which is the proper subject of regulation within 
the police power of the State is not violative of rights secured by the 14th 
Amendment. There isno presumption that the power will be arbitrarily exer- 
cised, and when it is shown to be thus exercised against the individual under 
sanction of State authority, this court has not hesitated to interfere for his 
protection when the case has come before it in such manner as to authorize the 
interference of a Federal Court.2 In the case of Jacobson v. Massachusetts? it 
was insisted that the compulsory vaccination ordinance was broad enough to re- 
quire a person to submit to compulsory vaccination when his physical condi- 
tion might be such as torender such treatment dangerous to life and even 
cruelly oppressive. 

In such cases it is the settled doctrine of this court that no Federal right is 
invaded, and no authority exists for declaring a law unconstitutional, duly 
passed by the legislative uuthority, and approved by the highest court of the 
the State. Nor do we think there is force in the contention that the plaintiff 
in error has been denied the equal protection of the laws because of the alle- 
gation that the milk business is the only business dealing in foods which is 
thus regulated by the sanitary code. All milk dealers within the city are 
equally affected by the regulations of the sanitary code. It is primarily for 
the State to select the kinds of business which shall be the subjects of regu- 
lation, and if the business affected is one which may be properly the subject 
of such legislation, it is no valid objection that similar regulations are not 
imposed upon other businesses of a different kind.* 


1 New York v. Van De Carr, 26 Sup. 3197 U.S. 11, 49 L. ed. 643, 25 
Ct. Rep. 144, (Sup. Ct. U. S. Dec. 11, Sup. Ct. Rep. 358. 
1905). 4 Soon Hing v. Crowley, 113 U.S. 
2 Yick Wo v. Hopkins, 118 U. S. 703, 28 L. ed. 1145, 5 Sup. Ct. Rep. 
356, 30 L. ed. 220, 6 Sup. Ct. Rep. 736; Fischer v. St. Louis, 194 U.S. 
1064. 361, 48 L. ed. 1018, 24 Sup. Ct. Rep. 673. 
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Deep or A TrusteE In A MortGace Convers ALL THE TITLE HE 
Hap. —As to the effect of a foreclosure decree Mr. Justice Holmes, 
delivering the opinion of the Supreme Court, said in part :'— 


The main objection urged to the title is that, as the record of the 
last foreclosure proceedings was not put in, it does not appear that the court at- 
tempted to foreclose’property in the District of Columbia, and that as the decree 
is recited, it must be taken that the trustee was acting only by virtue of the 
power which the decree conferred. But the trustee had the legal title, and pur- 
ported to convey all the property which it held. The source of its title was a 
conveyance to it by the owner. The decree of the court only determined a fore- 
closure and established the right of the trustee to convey without a breach of 
trust. Even if it is not to be inferred that the decree was as broad as it is re- 
cited to have been,? the deed of the Union Trust Company conveyed whatever 
title it had.* The suggestion that the instrument must be read as limlting it- 
self by pure implication to rights conferred by the decree, and as excluding the 
only source of the grantor’s title, does not merit extended discussion, but it 
may be mentioned that there is a covenant for future assurances, in general 
terms, not limited to any particular source. 


Due Process or Law. — The owner of a building which he know- 
ingly permits to be used for gaming purposes is not deprived of his 
property without due process of law by a statute which authorizes an 
action to subject such building to the payment of a judgment obtained 
by aninformer for the recovery of money lost there at play. Mr. 
Justice Peckham delivering the opinion of the court said in part: — 


For a great many years past gambling has been very generally in this coun- 
try regarded as a vice, to be prevented and suppressed in the interest of the 
public morals and the public welfare. The power of the State to enact laws 
to suppress gambling cannot be doubted; and, as a means to that end, we have 
no doubt of its power to provide that the owner of the building in which gam- 
bling is ccnducted, who knowingly lcoks on ard permits such gambling, can be 
made liable in his property which is thus used, to pay a judgment against those 
who won the money, as is provided in the statute in question. That statute, 
or one somewhat similar to it (without the conclusive feature of the judgment 
as evidence in the action to charge the property of the owner of the building 
where the gambling was carried on), has been in force in Ohio ever since, at least, 
1831, and similar legislation is found upon that subject or upon that of the 
regulation of the sale of liquor, in most of the States of the Union. The plain 


1 Chesapeake Beach Railway Co., 2 See Mul'er v. Dows, 94 U. S. 444, 
Piff. in Err. v. Washington, Potomac & 24 L. ed. 207. 
Chesapeake Railroad Co., 26 Sup. Ct. 3 Williams v. Jackson, 107 U. S. 478, 
Rep. 25 (Nov. 13, 1905). 27 L. ed. 529, 2 Sup. Ct. Rep. 814. 
4 Marvin v. Trout, 26 Sup. Ct. Rep. 31 (Nov. 13, 1905). 
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object of this legislation is to discourage and, if possible, prevent gambling. 
The liability of the owner of the building to make good the loss sustained under 
the circumstances set forth in the statute wasclearly part of the means resorted 
to by the legislature for the purpose of suppressing the evil in the interest of 
the public morals and welfare. We are aware of no provision in the Federal 
Constitution which prevents this kind of legislation in a State for such a pur- 
pose. To say that it must be limited to a provision allowing a recovery of the 
money by the one who lost it, would be in effect to hold invalid all legislation 
providing for proceedings in the nature of qui tam actions. Statutes providing 
for actions by a common informer, who himself had no interest whatever in the 
controversy other than that given by statute, have been in existence for hundreds 
of years in England, and in this country ever since the foundation of our govern- 
ment. The right to recover the penalty or forfeiture granted by statute is 
frequently given to the first common informer who brings the action, although 
he has no interest in the matter whatever except as such informer. 


Dve Process or Law—Tax AssEss—ED UPON PERSONAL PROPERTY 
PerMANENTLY LocaTED out oF State.— Mr. Justice Brown delivering 
the opinion of the Court in which he carefully reviewed the authorities, 
said in part: — 


The power of taxation, indispensable to the existence of every civilized 
government, is exercised upon the assumption of an equivalent rendered to the 
taxpayer in the protection of his person and property, in adding to the value 
of such property, or in the creation and maintenance of public conveniences in 
which he shares, — such, for instance, as roads, bridges, sidewalks, pavements, 
and schools for the education of his children. If the taxing power be in no 
position to render these services, or otherwise to benefit the person or property 
taxed, and such property be wholly within the taxing power of another State, 
to which it may be said to owe an allegiance, and to which it looks for pro- 
tection, the taxation of such property within the domicil of the owner partakes 
rather of the nature of an extortion than a tax, and has been repeatedly held by 
this court to be beyond the power of the legislature, and a taking of property 
without due process of law. * * * 

It is also essential to the validity of a tax that the property shall be within 
the territorial jurisdiction of the taxing power. Not only is the operation of 
State laws limited to persons and property within the boundaries of the State, 
but property which is wholly and exclusively within the jurisdiction of another 
State receives none of the protection for which the tax is supposed to be the 
compensation. This rule receives its most familiar illustration in the cases of 
land, which, to be taxable, must be within the limits of the State. Indeed, we 
know of no case where a legislature has assumed to impose a tax upon land 
within the jurisdiction of another State; much less where such action has been 
defended by any court. 


Accordingly it was held that a Kentucky corporation could not be 
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taxed upon its rolling stock permanently located in other States and 
employed there in the prosecution of its business.! 


ConsTiTUTIONAL Law—Conrract OBLIGATION OF MUNICIPALITY. — 
A grant of a waterworks franchise does not divest a municipality of its 
power to construct a waterworks system of its own.? Mr. Justice 
Harlan delivered the opinion of the Supreme Court, saying in part: — 


The fundamental question in the case is whether the city, by the agreement 
of 1882, or in any other way, has so tied its hands by contract that it cannot, 
consistently with the constitutional rights of the water company, establish and 
maintain, a separate system of waterworks of its own. If the city made no 
such contract, that will be an end of the case; for, in the absence of a contract 
protected by the Constitution of the United States, the circuit court could not 
take cognizance of the dispute between the parties, all citizens of Tennessee; 
and itcould not be said that any taking of private property for public use could 
arise merely from the construction and maintenance by the city of a water- 
works plant. 

Although the doctrines which must control in determining the scope of such 
a grant are clearly settled and are familiar, it may be well to recall the words 
of some of the adjudgedcases. In Charles River Bridge v. Warren Bridge® the 
doctrine announced was that government, possessing powers that affect the 
public interests, and having entered into a contract involving such interests, is 
not, by means merely of implications or presumptions, to be disarmed of 
powers necessary to accomplish the object of its existence; that any ambuiguity 
in the terms of such a contract must operate against the corporation, and in 
favor of the public, and the corporation can claim nothing but what is clearly 
given by the act; that it can never be assumed that the government intended to 
diminish its powers of accomplishing the ends of its creation; and that those, 
who insist that the government has surrendered any of its powers, or agreed 
that they may be diminished, must find clear warrant for such a contention 
before it can be heeded. ‘Grants of franchises and special privileges are 
always to be construed most strongly against the donee, and in favor of the 
public.» Such were the words of this court in St. Clair County Turnp. Co. v. 
Tllinois.4 


Contract — OPTION TO RETURN Property. — The agreement recites 
that one Nelson is to turn over 25 per cent of the capital stock of cer- 
tain coal companies to Guss and others. The consideration of the de- 


1 Union Refrigerator Transit Co., of Knoxville, 26 Sup. Ct. Rep. 224 (Jan. 
Piff. in Err., v. Commonwealth of 2, 1906). 
Kentucky, 26 Sup. Ct. Rep. 46 (Nov. 13, 311 Pet. 420, 544, 547, 548, 9 L. ed. 
1905.) 778, 822, 824. 

2 Knoxville Water Company v. City 496 U.S. 63, 68, 24 L. ed. 651, 652. 
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livery under which the above-listed stock and other stock as herein- 
after described is as follows: This also includes the delivery of the 
records belonging to each of said above-named companies, the seals and 
other records that in any way belong to any of said companies. A 
payment of $500 is to be made is cash upon delivery of the above-named 
property, and additional property in the way of stock hereinafter listed 
The $500 is to be considered an option on all said property until the 
4th day of March, 1901. At that date the above-named parties are to 
pay to Nelson an additional sum of $4,500.00 (four thousand, five 
hundred dollars), or in lieu thereof to turn back to said Nelson all the 
property delivered by him. 

Mr. Justice Brewer delivering the opinion of the Supreme Court of 
the United States, said :' — 


Here is an absolute promise on the part of plaintiff in error to pay an addi- 
tional sum of $4,500 at a specified date, or, in lieu thereof, to turn back the 
property. They did not return the property. The amount to be paid and the 
time of payment are expressly named, and that stipulation in the contract is as 
significant and binding as any other. It shows that the option given is an op- 
tion to return, and that, if it is not exercised at the time named, the sale is com- 
plete, and the promise to pay the balance of the purchase price becomes abso- 
lute. This construction of the contract is reinforced by the fact that not only 
was the stock to be delivered to the plaintiffs in error, but also Nelson agreed 
to give, and did give, his proxy as director in each of the companies, so that the 
possession of the stock and all the rights which attached to it passed to the 
plaintiffs in error, to be exercised by them subject tothe right at any time be- 
fore the 4th of March to return the property. Haskins v. Dern,? is directly in 
point. 


Taxes—State Taxation oF FepeRat United States 
Treasury checks, or orders issued for interest accrued upon registered 
bonds of the, United States, where intended for immediate payment, 
may be taxed by a State in the hands of the owner, without violating 
the statute exempting obligatious of the United States from State 
taxation.* 

Mr. Justice Brown, deliverivg the opinion, said in part: — 


These checks, which were payable at the United States Treasury at San 
Francisco, at any time within four months from their date, were not pre- 
sented immediately for payment, but were withheld by the plaintiff until the 
first Monday in March, 1899, the day when the status of property, for the pur- 


1 Guss et al v. Nelson, 26 Sup. Ct. 3 Hibernia Savings & Loan Society, 
260 (Jan. 15, 1906.) Piff. in Err. v. San Francisco. 
2 19 Utah, 89, 56, Pac. 953. 
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pose of taxation, is determined. Plaintiff did not list these two checks for 
assessment; but the assessor, in making up his roll for the ensuing year, in- 
cluded them, and, after a fruitless effort to be relicved from the assessment, 
plaintiff paid the amount of the tax, and brought this suit to recover it back. 

While Congress has not amended Rev. Stat. § 3701 (exempting from taxa- 
tion by State or municipal authority all obligations of the United States.) 
upon which plaintiff relies in this case, it did, by act approved August 13, 1894!, 
declare ‘that circulating notes of national banking associations and United 
States legal tender notes, and other notes and certificates of the United States, 
payable on demand, and circulating, or intended to circulate, as currency, * * * 
shall be subject to [State] taxation as money on hand or on deposit.” 

Although the checks in question were not intended to circulate as money, 
and therefore do not fall within the letter of the statute, the reasons that 
apply to that class of obligations we think apply with equal force to checks in- 
tended for immediate payment, though not intended to circulate as money. 
While the checks are obligations of the United States, and within the letter of 
§ 3701, they are not within its spirit, and are proper subjects of taxation. 

Had the plaintiff drawn the money immediately upon these checks, it would 
have become at once a part of the general property of the bank; and the fact 
that the money had been derived from the United States, and paid to the 
bank as interest on its obligations, would not have prevented its becoming 
part of the general property of the bank, and subject to State taxation. 


Immunity OF Orricers oF Corporations From ‘TestTiFYING AND 
Propucine Papers Booxs.—The Supreme Court of the United 
States has recently delivered a series of decisions of the greatest im- 
portance. We have not received full reports of the latest of these, 
but give brief quotations from the opinions delivered on the 12th of 
March, in regard to proceedings under the Sherman Anti-Trust Law. 
There were several cases relating to prosecutions of the so-called paper 
and tobacco trusts, and in all of them the question of the immunity of 
the officers of the corporation was involved and in some of them also 
the question of producing corporate books and papers. In the tobacco 
cases it had been contended that it had not been shown that the 
books and papers of the corporation were in the possession of the 
officers. Upon this point Mr. Justice McKenna said, in part: 


‘This contention isuntenab'e. The ground of itis that the possession of 
the witnesses was not personal, but was that of the respective corporations of 
which they were officers. Granting this to be so and that the witnesses could 
have set up whatever privileges the corporations had, nevertheless they had 
the custody (actual possession) of the books and were summoned from neces- 
sity as representing the corporations. It is hardly necessary to observe that 


‘1 28 Stat. at L. 278, chap. 281, U. S. Comp. Stat. 1901, p. 2398. 
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the witnesses had all the possession human beings could have had or can 
have, and if the objection is to prevail the books of a corporation can be 
withdrawn from the reach of compulsory process. It is as useless as attempt- 
ing to Cemonstrate that twice two make four to say that a corporation can’ 
have possession of nothing except by the human beings who are its officers, 
and it is to them, not the intangible being they represent and act for, that the 
law directs its process of subpoena, and must procure its evidence.” 


Justice Brown in the Tobacco Trust cases, delivered the majority 
opinion on the question of producing books and papers, which also 
controlled the like question in the Paper Trust cases. He said in 
part: — 


“The right of a person under the fifth amendment to refuse to incriminate 
himself is purely a personal privilege of the witness. It was never intended 
to permit him to plead the fect that some third person might be incriminated by 
his testimony, even though he were the sgent of such person. A privilege so 
extensive might be used to put a stop to the examination of every witness who 
was called upon to testify before the grand jury with regard to the doings or 
business of his principal, whether such principal were an individual or a corpo- 
ration. The question whether a corporation is a person within the meaning of 
the amendment really does not arise, except perhaps where a corporation is 
called upon to answer a bill of discovery, since it can only be heard by oral evi- 
dence in the person of some one of its agents or employés, 

‘“¢ The amendment is limited to a person who shall be compelled in any crimi- 
nal cases to be a witness against himself and if he cannot set up the privilege 
for a third person he certainly cannot set up the privilege for a corporation. 
As the combinations or conspiracies provided against by the Sherman anti-trust 
act can ordinarily be proved only by the testimony of parties thereto in the 
person of their agents or employés, the privilege claimed would nullify the 
whole act of Congress. Of what use would it be for the Legislature to declare 
these combinations unlawful if the judicial power may close the door cf access 
to every availab'e source of information upon the subject? Indeed, so strict 
is the rule that privilege is a personal one that it has been held in some cases 
that counsel will not be allowed to make the objection. We hold that the ques- 
tion should have been answered. 

‘‘The individual may stand on his private business in his own way. His 
power to contrect is unlimited. He owes no duty to the State or to his neigh- 
bors to divulge his business or to open his doors to an investigation, so far as 
it may tend to criminate him. 

‘¢On the other hand, the corporation is a creature of the State. Itis pre- 
sumed to be incorporated for the benefit of the public. It receives certain 
special privileges ard franchises and holds them subject to the laws of the 
State and the limitations of its charter. Its rights to act as a corporation are 
only preserved to it so long as it obeys the laws of its creation. There is a 
reserved right ia the Legislature to investigate its contract and find out whether 
it has exceeded its powers. It would be a strange anomaly to hold thata State 
having chartered a corporation to make use of certain franchises, could not in 
the exercise of its sovereignty inquire how those franchises had been employed 
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and whether they had been abused, and demand the production of the corpor- 
ate books and papers for that purpose. 

“The defence amounts to this: That an officer of a corporation which is 
charged with a criminal violation of the statute may plead the criminality of 
such corporation as a refusal to produce its books. To state this proposition 
is to answer it. While an individual may lawfully refuse to answer incrimina- 
ting questioas, unless protected by an immunity statute, it does not follow that 
a corporation vested with special privileges and franchises may refuse to show 
its hand when charged with an abuse of such privileges. 

‘It is true that the corporation in this case was chartered under the laws of 
New Jersey and that it received its franchise from the Legislature of that 
State; but such franchises, so far as they Involve questions of interstate com- 
merce, must also be exercised in subordination to the power of Congress to 
regulate such commerce, and in respect to this the General Government may 
also assert a sovereign authority to ascertain whether such franchises have 
been exercised in a lawful manner, with due regard to its own laws. Being 
subject to this dual sovereignty, the General Government possesses the same 
right to see that its own laws are respected as the State would have with re- 
spect to the special franchises vested in it by the laws of the State. The powers 
of the General Government in this particular in the vindication of its own laws 
are the same as if the corporation had been created by an act of Congress. It 
is not intended to intimate, however, that it has a general visitorial power over 
State corporations. 

‘‘ Although, for the reasons above stated, we are of the opinion that an officer 
of a corporation which is charged with a violation of a statute of the State of 
its creation or of an act of Congress passed in the exercise of its constitutional 
powers cannot refuse to produce the books and papers of such corporation, we 
do not wish to be understood as holding that a corporation is not entitled to 
immunity under the fourth amendment against unreasonable searches and 
seizure. A corporation is, after all, but an association of individuals under an 
assumed name and with a distinct legal entity. In organizing itself as a co]- 
lective body it waives no constitutional immunity appropriate to such body. 
Its property cannot be taken without compensation. It can only be proceeded 
against by due process of law, and is protected under the fourteenth amend- 
ment against unlawful discrimination. 

‘We are also of opinion that an order for the production of books and 
papers may constitute an unreasonable search and seizure within the fourth 
amendment. While a search ordinarily implies a quest by an officer of the 
law and a seizure contemplates a forcible dispossession of the owner, still, as 
was held in the Boyd case, the substance of the offence is the compulsory pro- 
duction of private papers, whether under a search or a subpoena duces tecum, 
against which the person, be he individual or corporation, is entitled to 
protection. 

‘“‘ Applying the test of reasonableness to the present case, we think the 
subpoena duces tecum far too sweeping in its terms to be regarded as 
reasonable.” 

Justice Brewer, joining with Chief Justice Fuller, in a dissenting opinion, 
took the ground that a corporation was entitled to all the immunities under 

he fourth and fifth amendments that were accorded under the fourteenth 
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amendment, about which there was no question. He dissented also to the 
proposition that the Federal Government could exercise any power of visita- 
tion over a State corporation. That power, he declared, could be exercised 
only by the creator of the corporation, and if chartered by a State the State 
only had that power. 


Nuisance By Noise. — Arecent case! gave occasion for an inter- 
esting discussion of the circumstances under which a resident in a bus- 
iness neighborhood can complain of inconvenience caused by noise- 
The plaintiff was a dairyman who carried on his business and resided 
in court off Fleet street, and, therefore, in the heart of the district 
devoted to the printing trades. At first no printing business was car. 
ried on in either of the houses adjoining, but shortly before the action 
the defendants established printing works in one of these houses, car- 
rying them on by night as well as by day, and the noise of machinery 
at night was alleged by the plaintiff to be an actionable inconvenience. 
It is somewhat singular that in this matter the law should draw a dis- 
tinction between personal inconvenience and damage to property. But 
it was held In St. Helen’s Smelting Co. v. Tipping,’ that such a dis- 
tinction exists. ‘‘Ifaman’’ said Lord Westbury, ‘‘ lives in a street 
where there are numerous shops, and a shop is opened next door to 
him, which is carried on in a fair and reasonable way, he has no ground 
for complaint ‘because to himself individually there may arise much 
discomfort from the trade carried on in that shop. But where an occu- 
pation is carried on by one person in the neighborhood of another, and 
the result of that trade or occupation or business is a material injury 
to property, then there unquestionably arises a very different consider- 
ation.’? This means apparently, that the law pays more attention to 
property than to the personal convenience of residents. 

But in the present case no question of damage to property arose. It 
was contended for the defendants that the plaintiff had come into a 
business neighborhood and must put up with the resulting inconven- 
ience. The position is stated in the judgment of Thesiger, L. J. in 
Sturgess v. Bridgman:* ‘* Whether anything is a nuisance or not is a 
question to be determined, not merely by abstract consideration of the 
thing itself, but in reference to its circumstances; what would be a 
nuisance in Belgrave Square would not necessarily be so in Bermondsey, 
and where a locality is devoted to a particular trade or manufacture 
carried on by the traders or manufacturers in a particular and estab- 


1 Rushmer v. Polsue & Alfieri (Lim- 211H.L. C. 
ited) (Times, 15th inst.). 3 11 Ch. D., page. 865. 
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lished manner not constituting a public nuisance, judges and juries 
would be justified in finding and may be trusted to find, that the trade 
or manufacture so carried on in that locality is not a private or action- 
able wrong.’’ But this principle, as the present case shows, is not to 
be pushed too far. The plaintiff was bound to submit to the ordinary 
noises of the businesses into the midst of which he had come as they were 
carried on, but he was not bound to submit to the additional noise of 
the night work of a new business established next door. A person 
living inthe manufacturing part of Sheffield, said Cozens-Hardy, L. J., 
would not be debarred from complaining if a steam hammer was intro- 
duced next door, and so worked as to make sleep at night almost im- 
possible; and it would be no answer to say that the steam hammer 
was of the most modern approved pattern and was_ reasonably 
worked. ‘‘In short if a substantial addition is found as a fact, it is 
no answer to say that the neighborhood is noisy, and that the defend- 
ant’s machinery is of first-class character.’’ Hence the decision of 


Warrington, J., in favor of the plaintiff was affirmed. — Sol. Jour. Dec. 
30, 1905. 


Axs3oLuTe Converence — MortGace.— A mortgagor, on the note 
thereby secured remaining unpaid after maturity, executed a deed of 
the property to the mortgagee and his wife. At the same time they 
made a contract which recited that the deed was intended as better 
security, and that, on the mortgagor paying the note, interest, and 
taxes, the land should be reconveyed to him. The note and mortgage 
were surrendered. The land was not worth more than the amount of 
the note. The grantees in the deed assumed ownership of the land, 
made improvements thereon, and paid the taxes against it. For more 
than seven years the mortgagor claimed no ownership in the iand, and 
did not offer to pay the interest on the note, nor the annual taxes. The 
Supreme Court of Washington held that the deed must be deemed an 
absolute deed, and not a mortgage.! 


Mr. Justice Fullerton said: ‘“‘ To our minds the coniuct of both parties is 
utterly inconsistent with the idea that a mortgage was intended. The note and 
mortgage which the contract recites are to be kept alive were surrendered up 
and destroyed. The grantees in the deed immediately assumed ownership 
of the property, and exercised such acts of ownership over it as persons in 
their situation usually do of vacant land owned by them; they gave it in to 
the assessor as their property, and paid the taxes assessed thereon. The 
appellant, on the other hand, abandoned it. He did not pay or offer to pay 


1 Hesser v. Brown, 82 Pac. Rep. 934 (Dec. 13, 1905). 
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either the accumulating interest on the debt he now claims he owed, nor 
did he pay or offer to pay the yearly accruing taxes. And it is only after 
a lapse of more than seven years, after the debt secured by the mortgage, if 
it be one, is barred by the statute of limitations. and after the property 
has shown a sharp increase in value, that he asserts ownership over it. 
This is not conduct consistent with a good faith claim of ownership of 
property. ‘One who alleges that this deed in absolute form was intended as 
a mortgage only is required to make strict proof of the fact. Having de- 
liberately given the transaction the form of a bargain and sale, slight and 
indefinite evidence should not be permitted to change its character. The 
proof must be clear unequivocal, and convincing. The fact that the grantor 
understood the transaction to be a mortgage is not alone sufficient to prove 
it to be 


DESERTION ARISING FROM THE WIrFeE’s REFUSAL TO LEAVE ENGLAND AND 
COME TO AMERICA WITH HER HusHanp. — In a libel for divorce by the 
husband it appeared that the marriage took place in 1874 in England 
where several children were born to them. Being a skilled mechanic 
the libellant, in 1891, came to this country ‘‘ to better his condition 
in life,’’ and has remained here since. His wife refused to accompany 
him and he has not seen her since their separation. Some of the 
children have joined him here. Judge Richardson of the Superior 
Court declined to order a decree nisi for desertion on the facts, but he 
reported the case. 

The Supreme Judicial Court of Massachusetts says: ‘‘The funda- 
mental fact to be cousidered is that the husband as the head of the 
family, legally responsible for its support, has a right to choose and 
establish a domicile for himself and his wife and children. A refusal 
of the wife to stay with him in that domicile without a sufficient 
reason for her refusal is desertion. This right of the husband is not 
limited to the State or country in which the parties live at the time of 
their marriage, but in these days of easy communication between 
different countries and different parts of the same country, he may 
exercise it reasonably, in a way which will change his citizenship and 
allegiance.’ ? 

A husband who leaves the family home, his wife and children re. 
maining, and who never offers to return nor invites the wife to join 
him at any other place, cannot charge his wife with willful desertion, 
and so a husband, who leaves the family home merely because the wife 


1 Dabney v. Smith, (Wash.) 80 Pac. 7? Franklin v. Franklin (Mass. Sup. 
199. Ct. 1906). 
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declared that she would not live with him if he continued in the 
saloon business, cannot charge the wife with willful desertion.! 


Action ror WronGFruL DEATH MUST BE IN STATE WHERE THE PERSON 
WRONGFULLY KiLLep was A Citizen. —In Baltimore & Ohio R. Co. v. 
Chambers * suit was brought in Ohio for the wrongful death which oc- 
cured in Pennsylvania. There was a statute of the State of Penn- 
sylvania giving a right of action for such a wrongful killing, and there 
is a similar statute in Ohio. The Supreme Court of Ohio, Mr. Justice 
Crew delivering the opinion, said in part: — 


From a consideration of the statutes hereinbefore referred to and the former 
decisions of this court, we think it must now be held to be the recognized 
policy and established law of this State that an action for wrongful death oc- 
curring in another State will not be enforced in the courts of this State, except 
where the person killed was, at the time of his death, a citizen of Ohio. And 
we think the case at bar aptly and forcibly illustrates the wisdom of such a 
policy. In the present case the plaintiff below, Elizabeth M. Chambers, resides 
in, andis a citizen of, the State of Pennsylvania. Her husband, Harry E. Cham- 
bers, at the time of his injury and death, resided in and was a citizen of the 
State of Pennsylvania. The alleged wrongful act occurred, and the cause of 
action arose, in the State of Pennsylvania. Defendant below, the Baltimore & 
Ohio Railroad Company, then operated, and now operates, its line of railroad 
in said State, and could have been as easily sued in that Stateasin Ohio. But — 
for some reason, which we may guess, but which the record does not affirma- 
tively disclose, plaintiff elected to bring her action in this jurisdiction as a mat- 
ter of convenience, and not from necessity. To open our courts in such cases, 
and under these circumstances, for the adjustment and settlement of the rights 
of the parties, is to extend an invitation to all such persons, who may, for 
whatsoever reason, prefer to resort to our tribunals to seek the courts of this 
State to enforce their claims. Thus we should greatly add to the already over- 
burdened condition of the dockets in all our courts, and thereby make the set- 
tlement of rights originating outside the State between citizens of other States 
a charge and burden upon the people of our own State. The Legislature of 
Ohio has, we think, by the foregoing legislation, manifestly declared that such 
is not the policy of this State. 


InsurY BY AUTOMOBILE TO TRAVELER ON Highway. —In Hennessey 
Taylor ® the Supreme Judicial Court of Massachusetts affirmed a judg- 
ment for damages against the owner of an automobile which struck 


1 Barrett v. Barrett, 105 N. W. Rep. 3 76 N. E. Rep. 224 (Mass. Dec. 4, 
463 (So. Dak. Nov 29,1905): 1905). 
2 76N.E. Rep. (Ohio, Oct 31, 1905.) 
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the plaintiff while walking upon the highway. Mr. Justice Braley, de- 
livering the opinion) said: — 


There is no imperative rule of law which has been called to our attention 
generally requiring a pedestrian, when lawfully using the: public ways, to be 
continuously looking or listening to ascertain if autocars are approaching, under 
the penalty that, upon failing to do so, if he is injured, his negligence must be 
conclusively presumed.! It has, indeed, been held that a traveler upon a high- 
way, knowing that it is crossed by a railroad at grade, who passes onto the 
crossing without looking to ascertain if a train is coming, and is thereby 
injured, is guilty of such contributory negligence as to preclude his recov- 
ery.2, The reason for this rule was stated by Mr. Justice Morton in Allyn v. 
Boston & Albany Railroad Co.’ to be that ‘‘a railroad crossing isa place of 
danger, and common prudence requires that a traveler on the highway, as 
he approaches one should use the precaution of looking to see if a train is 
approaching. If he fails to do so, the general knowledge and experience of 
men at once condemn his conduct as careless.’’ Outside, however, of such 
excepted portions as may be crossed at grade by a railroad, this requirement 
has not been applied to travelers in their daily and common use of our high- 
ways. The usual rule of ordinary care does not impose upon them the burden 
of being constantly on the lookout to see if their path is free from dangerous 
defects, or in a state of apprehension of personal injury from other travelers. 
The traveler not only has a right to presume that the way is reasonably fitted 
for his use, but also that those who may be lawfully using it with himself will 
exercise a proper degree of care.* 


ALTERATION oF A Note. — The Negotiable Instruments Act adopted 
in many States makes a change of the law as to the effect of a material 
alteration of a negotiable paper after its delivery. Under the law as 
existing before the Act, a note or other negotiable instrument, if altered 
in a material respect after its delivery, was receivable in evidence for 

‘no purpose, except to prove such alteration, and was wholly void, either 
in the hands of the original payee or any subsequent holder thereof, 
however innocent. Under the Negotiable Instruments Act when an 
instrument has been materially altered and is in the hands of a holder 
in due course, not a party to the alteration, he may enforce payment 
thereof according to its original tenor. This exception made by the 


1 See Robbins v. Springfield Street 4 McGuinness v. Worcester, 160 
Railway Co., 165 Mass. 30; 42 N. E. Mass. 272, 273, 274; 35.N. E. 1068, and 
334. cases cited; Kerr v. Boston Elevated 

2 Butterfield v. Western Railroad Ry. Co., 188 Mass, 434; 74 N. E. 669. 
Corporation, 10 Allen, 532; 87 Am. See Doylev. West End St. Ry. Co., 161 
Dec. 678. Mass. 533, 542; 37 N. E. 741. 

3 105 Mass. 77. 


VOL. XL. 20 


306 40 AMERICAN LAW REVIEW. 


Act is not applicable in case the alteration was made before the Act 
was adopted and went into effect. The law governing at the time the 
alteration was made governs.' 


A Tueater Ticket ts A LiceNsE SuBJECT TO THE REASONABLE Con- 
piTions THEREON ExpressEpD. — A clause in a theater ticket providing 
that, if sold by the purchaser at the sidewalk, it would be refused at 
the door, is valid and enforceable as against all subsequent purchasers, 
where its purpose is to prevent the purchase of tickets by ticket specu- 
lators to resell at an advance over the price charged by the management. 
Mr. Justice Vann delivering the judgment of the Court of Appeals of 
New York to this effect said in part: — 


There is no restraint by statute against such a condition, and it is not op- 
posed to public policy. There is no tendency toward monopoly, for any one 
can buy and sell theater tickets, provided the sales are not made on the side- 
walk, where the tickets themselves provide they cannot be sold. The law does 
not prevent the proprietor of a theater from making reasonable regulations for 
the conduct of his business, and imposing such reasonable conditions upon the 
purchasers of tickets as in his judgment will best serve the interests of that 
business. A ticket speculator is one who sells at an advance over the price 
charged by the management. Speculation of this kind frequently leads to 
abuse, especially when the theater is full and but few tickets are left, so that 
extortionate prices may be exacted. A regulation of the proprietor, which 
tends to protect his patrons from extortionate prices, is reasonable, and he 
has the right to make it a part of the contract and a condition ofthesale. Un- 
less he can control the matter by contract and by conditions appearing upon 
the face of the ticket, which is evidence of the contract, he may not be able to 
control it at all, but must leave his patrons to the mercy of speculators, such 
as the plaintiff, who, as he alleges, was accustomed to make at least $4,000 a 
year from his business. That amount, of course, came out of patrons of the 
theater; and if other ticket speculators, carrying on the same business at vari- 
ous theaters in the city of New York, are equally successful, the additional 
expense to theatergoers must be very large. * * * The proprietors, in the 
control of their business, may regulate the terms of admission in any reason- 
able way. If those terms are not satisfactory, no one is obliged to buy a 
ticket or make the contract. If the terms are satisfactory, and the contract is 
made, the minds of the parties meet upon the condition, and the purchaser 
impliedly promises to perform it. There is no rule of law that prevents the 
enforcement of the contract in the manner provided thereby, which is to refuse 
admission to the holderjof a ticket who bought it on the sidewalk. Where the 
condition is part of the contract at its origin, it continues a part thereof as 
long as it exists, and binds all subsequent holders with notice.? 


1 Hecht v. Shenners, 105 N. W. 309 2 Collister v. Hayman, 76N. E. Rep 
(Wis. Oct. 24, 1905.) 20. (N. Y. Dec. 5, 1905.) 
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Boycott oR CoNnsPIRACY TO INJURE A Person’s Business. — An agree- 
ment not to use, purchase, or lay brick made by any person who does 
not subscribe to the rules of a builders’ association, made for the pur- 
pose of injuring the business of such person, is illegal, and the parties 
thereto are liable for acts done in pursuance thereof and to the damage 
of the injured person. 

In the trial court a judgment was rendered against the association 
and individual members for $22,000, and upon appeal the Appellate 
Court affirmed the judgment after a remittitur of $7,000. The Supreme 
Court of Illinois affirmed the judgment. Wilkins J. after stating the 
facts said in part: — 


The plaintiff testifies that the result of the combination and consequent 
interference with his business was that his brick became “ absolutely worth- 
less. There wasn’t bardly a manin Chicago that would handle them. The 
workmen all belonged to the union, practically, andthe hod carriers would not 
handle them, or the bricklayers wouldn’t lay them.”” * * * 

We think the foregoing finding as to the facts is sustained by the proofs. 
The question of unlawful conspiracy to injure the business of another, and the 
necessary elements to constitute it, has been before this court on other occa- 
sions. Our reports contain many well considered cases on the subject. No 
person or combination of persons can legally, by direct or indirect means, 
obstruct or interfere with another in the conduct of his lawful business, and 
any loss wilfully caused by such interference will give the paity injureda right 
of action for all damages sustained. All parties to a conspiracy to ruin the 
business of another because of his refusal to do some act against his will or 
judgment are liable for a/l overt acts illegally cone pursuant to such conspiracy 
and for the subsequent loss, whether they were active participants or not.! 


MortGaGe — Cons1DERATION — AtTorNEy’s Lien. — One being in- 
debted to various banks and desiring further time, entered into an oral 
agreement with the banks and an attorney at law, by the terms of which 
he was to execute certain promissory notes and secure their payment 
by a mortgage upon real estate. It was agreed that the notes and 
mortgage should run to the attorney and that the latter should indorse 
the notes without recourse, and deliver one or more of them to each 
bank in exchange for the note or notes of the debtor for equal amounts 
then held by such bank. The agreement provided that the lands 
should then be sold as soon as possible by the debtor with the assist- 
ance of the attorney and the proceeds applied to the payment of the 
notes pro rata. Papers were executed and delivered in pursuance of 


Purington Hinchlipp, 76 N. E. Rep. 47 (Ill. Dec. 20, 1905). 
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this agreement, and some of the lands were sold. The debtor was then 
adjudged a bankrupt, and his trustee brought an action against the 
attorney to have the mortgage declared void for want of consideration. 
The attorney rendered certain services as an attorney in the prepara- 
tion of the papers and in carrying out the agreement. One of the 
banks brought this action to have their respective rights determined 
and the mortgage foreclosed. It was held that there was a good con- 
sideration for the mortgage and held, the trial court properly received 
evidence to show the oral agreement, and such evidence did not tend to 
show an express trust resting in parol, in violation of the statute. 

It was also held that the attorney was entitled to un attorney’s lien 
upon the papers and money in his possession for a portion of his com- 
pensation as an attorney at law. 

Mr. Justice Elliott, of the Supreme Court of Minnesota, said in course 
of his able opinion :' 

A transaction somewhat similar to this is discussed in the case of 
Tapia v. Demartini,? Tapia and his copartner, being indebted to 
Brusch, Mooney, Herringlake, and Crowell, individually, in different 
amounts, executed a promissory note for $15,000 to Brusch, and to 
secure its payment executed a mortgage upon certain realestate. It 
was alleged that ‘‘ said note and mortgage were executed and delivered 
with the understanding and agreement among all the parties thereto 
and said Mooney and Crowell that the same were so executed and 
delivered to secure the payment of the several balances of account 
aforesaid then due said Brusch and Herringlake as copartners afore- 
said, and said Mooney and Crowell, respectively, and to secure further 
sums to become due for goods, wares, and merchandise, to be after- 
wards sold and delivered, by said Mooney and Crowell, respectively, 
to said mortgagors, not exceeding the sum agreed to be paid in said 
promisory note.’’ It was contended that this amounted to a declara- 
tion of express trust in lands, which could not rest in parol, but the 
court said: ‘‘The question presented is not a new one. The 
decided cases are clearly to the effect that such an agreement as the 
one under consideration is valid and binding upon the parties. 
* * * This being true, a transaction of this kind is not within the 
provisions of the Code that an express trust in lands cannot be 
created, except by an agreement in writing or a parol agreement fully 
executed. Being but a personal chattel, a parol trust may attach to 


1 First State Bank of Le Suer v. 485 (Supreme Court of Minnesota, 
Sibley County Bank, 105 N. W. Rep. Dec. 15, 1905.) 
2 77 Cal. 383, 19 Pac. 641; 11 Am. St. Rep. 288. 
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a mortgage that the mortgagee shall hold it in trust for his own 
benefit, and in part for the benefit of another.' The proof of such 
an agreement does not vary the terms of the written instrument.? 

The court allowed the attorney an attorney’s lien for the sum of $400 
upon the mortgage, the undistributed proceeds of sales of land, and 
the abstracts and other papers pertaining to the transaction now in his 
hands, and made the lien paramount to the rights of all other parties. 
The amount of $400 for which he is given a lien was found to be 
reasonable compensation for the services rendered by him as an 
attorney in and about the preparation of the mortgage, recording it in 
different counties, obtaining abstracts of title, attending to the dis- 
tribution of money, and the numerous other things necessary and 
proper to be done in connection with the preparation of the notes and 
mortgage and papers incident thereto. For his services in connection 
with the suit brought against him by the trustee in bankruptcy he is 
given a judgment against Strait for the full sum of $500. The services 
for which the attorney at law was given a lien upon the specific 
property in his possession were rendered at the request of parties 
interested in the transaction, and are of such a character as tc entitle 
him to a lien.* 


Bounpary Fixep By Paro~ AGREEMENT AND ACQUIESCENCE. — 
Where there is uncertainty and dispute as to the true location of a 
boundary line, a parol agreement fixing the line, when followed by 
possession with reference to the boundary so fixed, is not invalid, as 
within the statute of frauds. So held in Kitchen v. Chantland,‘ by the 
Supreme Court of Iowa, Deemer, J., saying on this point: — 


Plaintiff at no time regarded the old fence as being on the line, and certainly 
she never agreed that it was. The most that can be said of the matter is that 
there was doubt and uncertainty, and that perhaps a dispute, as to the true line 
after plaintiff acquired title to her property. Settlement was proposed by hav- 
ing a surveyor run the line. This was done, and the one claimed by plaintiff 
was fixed by the surveyor as the true one. With the knowledge and consent of 
defendant plaintiff took possession of the strip in dispute, used, occupied, and 
’ improved it after the survey was made, and defendant did nothing, until about 


1 Jones on Mort., vol. 1, §§ 376, 846; 2 1 Jones on Mort. § 376. 
Hubbell v. Blakeslee, 71 N. Y. 63, 69; 3 See, also, Jones on Liens, cc. 4, 
Wood v. Weimar, 104 U. S. 786, 26 L. _5; Overton on Liens, c. 6, §§ 62-64. 
Ed. 779; Hall v. Crouse, 13 Hun, 557; 4105 N. W. Rep. v. Iowa, Nov. 20, 
1 Pomeroy’s Eq. Jur. §74;2 Pomeroy’s 1905, 367. 
Eq. Jur. § 1181. 
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this agreement, and some of the lands were sold. The debtor was then 
adjudged a bankrupt, and his trustee brought an action against the 
attorney to have the mortgage declared void for want of consideration. 
The attorney rendered certain services as an attorney in the prepara- 
tion of the papers and in carrying out the agreement. One of the 
banks brought this action to have their respective rights determined 
and the mortgage foreclosed. It was held that there was a good con- 
sideration for the mortgage and held, the trial court properly received 
evidence to show the oral agreement, and such evidence did not tend to 
show an express trust resting in parol, in violation of the statute. 

It was also held that the attorney was entitled to un attorney’s lien 
upon the papers and money in his possession for a portion of his com- 
pensation as an attorney at law. 

Mr. Justice Elliott, of the Supreme Court of Minnesota, said in course 
of his able opinion :' 

A transaction somewhat similar to this is discussed in the case of 
Tapia v. Demartini,? Tapia and his copartner, being indebted to 
Brusch, Mooney, Herringlake, and Crowell, individually, in different 
amounts, executed a promissory note for $15,000 to Brusch, and to 
secure its payment executed a mortgage upon certain realestate. It 
was alleged that ‘‘ said note and mortgage were executed and delivered 
with the understanding and agreement among all the parties thereto 
and said Mooney and Crowell that the same were so executed and 
delivered to secure the payment of the several balances of account 
aforesaid then due said Brusch and Herringlake as copartners afore- 
said, and said Mooney and Crowell, respectively, and to secure further 
sums to become due for goods, wares, and merchandise, to be after- 
wards sold and delivered, by said Mooney and Crowell, respectively, 
to said mortgagors, not exceeding the sum agreed to be paid in said 
promisory note.’’ It was contended that this amounted to a declara- 
tion of express trust in lands, which could not rest in parol, but the 
court said: ‘‘The question presented is not a new one. The 
decided cases are clearly to the effect that such an agreement as the 
one under consideration is valid and binding upon the parties. 
* * * This being true, a transaction of this kind is not within the 
provisions of the Code that an express trust in lands cannot be 
created, except by an agreement in writing or a parol agreement fully 
executed. Being but a personal chattel, a parol trust may attach to 
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a mortgage that the mortgagee shall hold it in trust for his own 
benefit, and in part for the benefit of another.' The proof of such 
an agreement does not vary the terms of the written instrument.” 

The court allowed the attorney an attorney’s lien for the sum of $400 
upon the mortgage, the undistributed proceeds of sales of land, and 
the abstracts and other papers pertaining to the transaction now in his 
hands, and made the lien paramount to the rights of all other parties. 
The amount of $400 for which he is given a lien was found to be 
reasonable compensation for the services rendered by him as an 
attorney in and about the preparation of the mortgage, recording it in 
different counties, obtaining abstracts of title, attending to the dis- 
tribution of money, and the numerous other things necessary and 
proper to be done in connection with the preparation of the notes and 
mortgage and papers incident thereto. For his services in connection 
with the suit brought against him by the trustee in bankruptcy he is 
given a judgment against Strait for the full sum of $500. The services 
for which the attorney at law was given a lien upon the specific 
property in his possession were rendered at the request of parties 
interested in the transaction, and are of such a character as tc entitle 
him to a lien.? 


Bounpary Fixep By Parot AGREEMENT AND ACQUIESCENCE. — 
Where there is uncertainty and dispute as to the true location of a 
boundary line, a parol agreement fixing the line, when followed by 
possession with reference to the boundary so fixed, is not invalid, as 
within the statute of frauds. So held in Kitchen v. Chantland,‘ by the 
Supreme Court of Iowa, Deemer, J., saying on this point: — 


Plaintiff at no time regarded the old fence as being on the line, and certainly 
she never agreed that it was. The most that can be said of the matter is that 
there was doubt and uncertainty, and that perhaps a dispute, as to the true line 
after plaintiff acquired title to her property. Settlement was proposed by hav- 
ing a surveyor run the line. This was done, and the one claimed by plaintiff 
was fixed by the surveyor as the true one. With the knowledge and consent of 
defendant plaintiff took possession of the strip in dispute, used, occupied, and 
’ improved it after the survey was made, and defendant did nothing, until about 


1 Jones on Mort., vol. 1, §§ 376, 846; 2 1 Jones on Mort. § 376. 
Hubbell v. Blakeslee, 71 N. Y. 63, 69; 8 See, also, Jones on Liens, cc. 4, 
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1 Pomeroy’s Eq. Jur. § 74; 2 Pomeroy’s 1905, 367. 
Eq. Jar. § 1181. 


40 AMERICAN LAW REVIEW. 


310 
the time this suit was commenced, to indicate that he was not satisfied with 
the survey. 

Contrary to defendant’s contention, the rule of law is well settled, that if 
there be doubt or uncertainty, or a dispute as to the true location of a boundary 
line, the parties may by parol! fix a line which will, at least, when followed by 
possession with reference to the boundary so fixed, be conclusive upon them, 
although the possession may not have been for the full statutory period.! Defi- 
nite settlement of the boundary isa sufficient consideration for the agreement.? 
Sach au agreement is not within the statute of frauds. We have held that 
there may bea voluntary parol partition of lands.4 Even if the case be within 
the statute of frauds, possession was taken under the agreement, and this 
removes the bar. 


IRREGULARITIES IN ForecLosurE Sate Unper Power.—The terms 
of the power must be strictly complied with. A breach of the condi- 
tion and notice of the sale, as prescribed, are essential requisites of 
the written power. ‘*Butif everything is done upon which jurisdic- 
tion and authority to make a sale depend,’’ say the Supreme Court of 
Massachusetts, by Kaowlton, C. J.,° irregularities in the manner of 
doing it or in the subsequent proceedings, which may affect injuriously 
the rights of the mortgagor, do not necessarily render the sale a nullity. 
The sale will be invalid so far as to enable the mortgagor, or perhaps the 
purchaser, to avoid it, and still be effectual if all the parties inter- 
ested desire to have it stand. Most of the cases on this subject, found 
in our Reports, are suits brought to set aside sales as voidable.® 
Whether a sale under a notice which includes, as a part of the prop- 
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v. Feig, 179 Ill. 534, 54 N. E, 149; 
Vosburg v. Teator, 32 N.Y. 561; Boyd 
v. Graves, 4 Wheat. (U. S.) 513, 4 L. 
Ed. 628; Glover v. Wright (Ga.) 8S. 
E. 452; Jones v. Pashby (Mich.), 35 N. 
W. 152, 11 Am. St. Rep. 589; Olin v. 
Henderson, 120 Mich. 149, 79 N. W. 
178; Pittsburg Co. v. Lake Sup. Co. 
(Mich.), 76 N. W. 395. 

2 Hunter v. Heath, 67 Me. 507; 
Garduer v. White (Ky.), 74S. W. 206; 
McCoy v. Hutchinson, 8 Watts & S. 
66. 

8 Aduir v. Crane (Cal.), 8 Pac. 512; 
Hitehcock v. Libby, 70 N. H. 399, 47 
Atl. 269; Lecomte v. Toudouze, 17 
S. W. 1047, 27 Am. St. Rep. 870; Farr 
v. Woolfolk (Ga.), 45 S. E. 230; Grim 


body, 106 Mich. 144, 64 N. W. 41. 

4 Hays v. Marsh, 123 Iowa, 84, 98 
N. W. 604. 

5 Chasev. Morse, 76 N. E. Rep. 141 
(Mass. Dec. 1, 1905). 

® Dyer v. Shurtleff, 112 Mass. 165, 
17 Am. Rep. 77; Burns v. Thayer, 115 
Mas3. 89; Learned v. Foster, 117 
Mass. 365; Colcord v. Bettison, 131 
Mass. 233; Pryor v. Baker, 133 Mass. 
459; Bancroft v. Sawin, 143 Mass. 
144, 9 N, E. 539; Streeter v. Illsley, 
151 Mass. 291, 23 N. E. 837; Fenny- 
ery v. Ransom, 170 Mass. 303, 49 N. 
E. 620; Doane v. Preston, 183 Mass. 
569, 67 N. E. 867; Tetrault v. Four- 
nier, 187 Mass. 58, 72 N. E. 351. 


NOTES OF RECENT DECISIONS. 811 


erty, land not covered by the mortgage, is voidable or void, is a ques- 
tion upon which there may be a difference of opinion. Something may 
depend upon the kind and value of the property erroneously included. 
In Minnesota such a sale is held to be merely voidable.' The same 
conclusion has been reached in a Federal Court.? The case of Peo- 
ples Savings Bank v. Wunderlich,® was a bill in equity to set aside such 
a sale, and it was held that the sale was invalid. But it was not said 
that the sale was void, as distinguished from voidable. Indeed, the 
last paragraph of the opinion, and especially the last sentence, inti- 
mates that the decision rests in part upon the fact that no new rights 
had intervened, and that the plaintiff had no such absolute right of 
redemption after the sale as would relieve him from the defense of 
laches if new rights had been acquired by others. 

The notice in the present case included all the land covered by 
the mortgage, and complied literally with the terms of the power. 
The sale was of all the land. The only objection to the proceedings 
is that something more was included, and that this might mislead those 
contemplating a purchase and affect the sale injuriously. The ground 
of objection is not that the notice and sale did not comply with the 
power, so far as to cover everything required, but that they com- 
plied in an irregular way which might be harmful to the plaintiff. Of 
course, the sale gave no title to the land not then covered by the 
mortgage, and the plaintiff was not injured by a deed which seemed 
to deprive him of that portion of his property. The party whom he 
should expect to complain, if any one, is the purchaser, who did not 
get the title to all that was offered; but, so far as appears, he has 
made no complaint. The plaintiff himself, who knew all about it, 
seemed content for more than eight years. While the irregularity was 
one which might or might not injariously affect the sale, and one 
which might enable the plaintiff to avoid the sale, if he proceeded 
with reasonable promptness before new equities had been acquired, we 
are of opinion that the sale was not void, but only voidable. His 
laches, therefore, is a bar to this suit. 


1 Willard v. Finnegan, 42 Minn. Fed. 444. Seealso, 2 Jones on Mort- 
476, 44 N. W. 985, 8 L. Ed. 50; Ryder gages (4th Ed.), § 1857. 
v. Hulett,44 Mion. 353, 46 N. W.559. 3178 Mass. 453, 59 N. E. 1040, 86 
2 Swenson v. Halberg (C.C.),1 Am. St. Rep. 493. 
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BOOK REVIEWS. 


A TREATISE ON EQUITABLE REMEDIES: Supplementary to Pomeroy’s Equity Jurispra- 
dence (Interpleader; Receivers; Injunctions; Reformation and Cancellation; Parti- 
tition; Quieting Title; Specific Performance; Creditor’s Suits; Subrogation; Account- 
ing, etc.) By JOHN NORTON POMEROY, Jr., A.M., LL.B. In two volumes. San Fran- 
cisco: Bancroft- Whitney Company, Law Publishers and Law Booksellers. 1905. 

The author dedicates his book *‘ To the Memory of my Father.”’ 


In his Preface he says: ‘‘ The present treatise is the outgrowth of a desire 
to annotate the brief Part Fourth of Pomeroy’s Equity Jurisprudence in a way 
that should secure to the important topics therein contained a treatment as 
ample as is accorded, in that work, to other parts of Equity. It was my father’s 
purpose — prevented by his untimely death— to supplement his work by the 
addition of one or more volumes on Equitable Remedies. In choosing the 
present form of carrying out this design, rather than that of extensive annota- 
tation of a brief text, I have had in mind, solely, the consideration of the 
reader’s convenience. It is hardly necessary to state, that no pretension is 
made to those hightqualities, both of style and of original thought, which have 
given to my father’s book its important place in our legal literature. My point 
of view has been that of the annotator. Thus, I have used to a rather unusual 
degree, at some sacrifice ofjbrevity, the exact language of the courts, rather 
than my own; and have retained nearly all the language of my father’s brief 
text pertinent to the subjects treated. All the authoritios cited in his Part 
Fourth have been re-examined; but, as is appropriate to the newness of 
many subjects, the;great bulk of the citations is made up of very recent cases.”’ 

Equity practice is perhaps as important as any part of a lawyer’s professional 
work, and it certainly is the most satisfactory part of court practice; for trial 
by jury involving the element of uncertainty and injustice, is eliminated. 

We are much interested in the author’s high appreciation of the wonderful 
structure of Equity of Jurisprudence which the courts of this country have 
built up in recent years into a ,harmonious system. He says in closing his 
Preface: ** In conclusion, I{cannot refrain, as a student of Modern Equity, 
from adding my testimony of admiration to the great ability of many of our 
contemporary American judges in dealing with the momentous and novel 
questions which form muchj of the subject-matter of these volumes. That 
nearly sixty independent jurisdictions, largely within the life of one genera- 
tion, should havejbuilt up a legal structure so sound, so original, and, in the 
main, so harmonious in all its parts, as that of our distinctively American 
Equity, issurely one of thefgreatest achievements in all legal history. The 
author may be pardoned iffhe here{repeats the conviction, that his father’s 
labors and the true spirit of equity and liberality with which they were ani- 
mated, have become a chief source of inspiration to the builders of this 
splendid structure.”’ 
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The author’s first chapter is Introductory; the second on Interpleader; the 
next ten chapters relate to Receivers, their appointment, suits against and by, 
their management of the property, their claims and allowances, their removal 
and discharge, and finally are considered the rights of foreign receivers and the 
appointment of ancillary receivers. 

The greater part of the remaining chapters relate to the great Equitable 
remedy of Injunction. The application of this remedy is considered in chap- 
ters XV to XXX inclusive. Some of the most important matters in which the 
remedy of injunction is considered are the following: — between Mortgagor 
and Mortgagee; against Public Officers; against Municipal Corporations; 
against Taxation; against the exercise of Eminent Domain; against the com- 
mission of Torts; against Waste; against Trespass; against Nuisance; to pro- 
tect Easements; to protect Water Rights; to protect Patents, Copyrights, 
Trade—Marks and Exclusive Franchises; against interference with freedom of 
trade or employment, Combinations, Strikes and Boycotts; and Mandatory 
Injunctions. 

The remaining chapters treat of relief against Actions, Judgments and Execu- 
tions at Law; of Reformation and Cancellation; of assignment of Dower; of dis- 
puted Boundaries; of Partition; of Suits to remove Cloud of Title, and to Quiet 
Title; of Specific Performance of Contracts of Sale und Purchase of Land; of 
suits to compel Transfer or Issue of Stock; of Marshaling Securities; of Credi- 
tor’s Suits; of bills against Stockholders; of suits for Contribution and Sub- 
rogation; of suits for Accounting; and of Partnership Bills. 

Abstracts of the statutes of all the States relating to equitable remedies and 
especially to injunctions are given. There is a very full and doubtless com- 
plete collection of all the useful cases, American and English, relating to Equit- 
able remedies. The number of cases cited is about 12,000, and many of 
these are cited several times. In regard to the cases the author says that the 
freshness of the material has prevented assistance from existing text-books; 
* indeed the collection of this material has been an enormous labor, involving 
the study of at least twice the number of cases finally selected for citation.”’ 

The author’s style of writing is good; it is clear and direct and without 
ambiguities. 

In conclusion we can hardly express a higher opinion of these volumes by 
the son than to say that they form a worthy supplement to the father’s great 
work. 


JURISPRUDENCE, LAW AND ETHICS. By EDGAR B. KINKEAD, M. A. Professor of Law, 
Ohio State University. Author of Works on'“ Torts,” “ Code Pleading,” ‘ Practice,’’ 
“ Probate Law.” The Banks Law Publishing Co., 21 Murray Street, New York, 1905. 


In his preface the author says: ‘‘ The lectures comprised in this volume were 
prepared for the class room, with no thought of their publication. They ap- 
pear in the form, substantially, as given to classes. The purpose has been to 
develop and discuss primary and elementary principles for beginners. The 
lectures may furnish the ground-work for a more elaborate discussion of the 
various topics covered, for those engaged in instructional work. Lawyers, 
too, may find a perusal of the pages interesting and useful. The writer is con- 
fident that, if those participating in the work of administration of justice, 
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should carry the principles found expressed in these pages, into daily practice, 
they would then be properly exercising the functions of the important offices 
which have been conferred upon them by the State. - . 

‘‘The writer does not wish to be understood as entertaining radically dif- 
ferent views from the eminent jurists and scholars who have expressed them- 
selves upon the subjects covered, his purpose being rather to urge a closer 
affinity between Law and Ethics in actual practice, and to insist upon the adop- 
tion of a middle ground in a consideration of the Sciencesof Lawand Ethics 
in the hope that it might bring about better results. The basis of the entire 
discussion is the claim as aptly expressed by Dr. James Bryce that the sum 
and substance of the Philosophy of Law is the relation of Law and Ethics. 
To develop this idea it was necessary to give something of the history of law.’’ 

There are in all twenty-eight lectures which are arranged under seven 
general divisions as follows: I. Jurisprudence. II. Historical Jurisprudence. 
III. Comparison of the Sciences. IV. Abstract Jurisprudence. V. Legislation. 
VI. Concrete Jurisprudence. VII. Legal Ethics. 

The last division contains extracts from lectures on Professional conduct, 
which touch upon the relations of the Bench and the Bar, of counsel to client, 
and of lawyer to his professional brethren and we quote from the passages 
treating of concealment of material matters by either side in examining wit- 
nesses. 

“Tf a client or a witness, conceals a material fact from his counsel, and is 
trapped on cross-examination, it should cause a feeling of disgust in the mind 
of counsel. If the fact is revealed to counsel before the cause is instituted, it 
should have weight in influencing his action. Counsel should say: Well, 
granting that to be true, let it come out, your cause is still a good one. If itis 
so vital as to tip the scale of justice, then do not bring the case. On the other 
hand, if you discover by cross-examination of the party, or witness on the 
other side, who is a reputable and honored citizen perhaps, that he is adroitly 
concealing important truths, by his ‘don’t remembers,’ you are justified in 
stamping him dishonest. I am inclined to take the moralists’ side of the 
question. There is no formula of evidence, designed to permit the conceal- 
ment of any material fact. And the court and jury have the right to presume 
that the lawyer has carefully developed his client’s cause, that he has 
brought it in good faith, and expects to support it with truthful witnesses. If 
a party conceals material matters and loses his case, the lawyer should have 
no regrets. It is true that the witness is required to answer interrogatories 
put to him, and is not required to volunteer testimony. But a lawyer must 
feel uncomfortable indeed who does not inquire about that which he is aware 
the witness knows while he listens to the cross-examination, and hears the 
evasive, nay untrue ‘don’t remembers.’ ”’ 


. Procepure: Its THEORY AND P@acTice. By WILLIAM T. HuGHES, LL.B. Author of 


Technology of Law and of the Law of Contracts. ‘“ Melius petere fontes quam sectari 
rivalos.” Two Volumes. Chicago: Callaghan & Company. 1905. 


The plan and treatment adopted by the author of these volumes are original 
with him as he himself says, and we are quite ready to admit his claim and let 
him explain his system by quotation from his Preface. He divides his work 
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into three parts, the first two of which are in the first volume, and the third 
part occupies the second and larger volume. We should state in the first place, 
however, that he bases his work upon forty maxims of Procedure which are 
settled principles of law. Hesays: ‘‘ Part I. is intended to embody the sub- 
jeet of procedure, in its geueral application in the least amount of text. This 
part is in fifty sections, which are, in a general way, elucidative of the con- 
trolling principles of procedure. 

*‘ Part II. consists of a treatment of the law of procedure by reference to 
those maxims, forty in number, which are the condensed good sense of the 
ages, and are, therefore, applicable to all coherent systems of procedure. 
Under these maxims, all systems are correlated and shown to rest largely upon 
the mandatory record, and upon an application of the maxim, De non appar- 
entibus et non existentibus eadem est ratio, which liberally translated, means that 
where a court cannot take a judicial notice of a fact it is the same as if the 
fact did not exist, or, in other words, facts must be made to appear in some 
juridical way, before they can be consid2red by a court the corrollary of evi- 
dence, that ‘‘ what ought to be of record, must be proved by record and by the 
right record,’’ is introduced and made prominent. The record, and how facts 
must be made to appear therein, are given complete attention. 

** Part III. is a text-index consisting of maxims, their translations, with 
brief explications thereof, of great leading and annotated cases cumulatively 
cited as well as where cited in leading text-books, and of general word topic 
heads, indicating where subjects are to be found. All of these index factors 
are under one general alphabstical arrangement, so that one knowing the maxim 
or the case, or the general word topic, is led directly to the sources of informa 
tion, and is enabled to ascertain the complete bibliography of the particular 
matter which he desires to find treated. Uponthe above plan is indexed both the 
older and the later law.’’ 

If students of the law could be induced to make themselves perfectly familiar 
with these maxims, they would find their kn »wledge of inestimable value in their 
practice of their profession and to them this work would be of the greatest 
service. We doubt whether the older members of the bar will take readily to 
the author’s new method of treatment. 

The author carries out his plan with great skill, showing wide research and 
great learning. 


THE REMINISCENCES OF S1R HENRY HAWKINS. The Reminiscences of Sir Henry Hawk- 
ins Baron Brampton. Edited by RICHARD Harris, K.C. Popular edition with port- 
rait, London, Edward Arnold 41 and 43, Maddox Street, Bond Street, W. 1905. 


The Popular Edition in one volume which is before us is the same in contents 
as the edition in two volumes. Baron Brampton says: ‘* Asa preface I wish to 
say only a very few words — namely that but for the great pressure put upon 
me I should not have ventured to write, or allowed to be published, any remi- 
niscences of mine, being very conscious that I could not offer to the public any 
words of my own that would be worth the time it would occupy to read them; 
but the whole merit of these volumes is due to my very old friend Richard Har- 
ris, K. C., who has alrealy shown, by his skill and marvelousiy attractive com- 
position in reproducing my efforts in the Tichborne case, what interest may be 
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imparted to an otherwise very dry subject.! In that work he has done me much 
more than justice and for this I thank him, and with many thanks to those of 
the public who may take and feel an interest in such of my imperfect reminis- 
cences as are here recorded.”’ 

In the Preface by the editor, Richard Harris, he says: ‘* These volumes are 
the outcome of many conversations with Lord Brampton and of innumerable 
manuscript notes from his pen.. I have endeavored, as far as possible, to pre- 
sent them to the public in such a manner that, although chronological order 
has not been strictly adhered to, it has been, nevertheless, considering the 
innumerable events vf Lord Brampton’s career, carefully observed. * * * 

** Good stories, like good coin, lose by circulation. I£ there should be oue or 
two in these reminiscences which have lost their image and superscription by 
much handling, I hope that the re-casting which they have undergone will give 
them, not only the brightness of the original mint, bunt a wider circulation than 
they have ever known. 

‘The distinguishing characteristics by which Lord Brampton’s stories may 
be known [ have long been familiar with, and have no hesitation in saying that 
one or the other, some or all, may be found in every anecdote tnat bears the 
genuine stamp. They are 


Wit, Humor, Pathos and Tragedy.” 


We do not attempt in this notice to give any selections from these delightful 
Reminiscences. In the Notes of the present number of the Review we have 
made quotations from this volume, and we have also quoted from it in previous 
numbers and very likely may quote from it in the future. 


WASHINGTON STATE BAR ASSOCIATION: Proceedings at the Seventeenth Annual Session, 
held at the City of Spokane July 6-8, 1905. Pamphlet 166 pp. 


The president, Edward Whitson, delivered an address in which he referred 
particularly to Uniformity of State Laws, and to the Growth of Socialism. 
Under the latter head he referred to several State and Federal decisions, among 
them the decision of the Supreme Court of the United States in Lochner v. 
New York in which a statute of that State limiting the hours of work for bakers 
was declared unconstitutional as interfering with the right of contract between 
employer and employé. 

He closed his address with the following commendable statement: — 

‘ No lawyer can turn from a study of the decisions of the Supreme Court of 
the United States without being profoundly impressed with the patient in- 
dustry, the capacity for infinite detail, the never lagging care, the absolute 
fearlessness, sincerity and ability of the judges of the greatest judicial tribunal 
in the world.” 

The excellent paper by S. M. Bruce on The Jury System we publish in the 
present number of the Review. It gave rise to an animated discussion in 
which the speakers dissented from the views expressed. 

Of the other papers, one was by Geo. Ladd Munn on the Community Property 


1 Illustrations in Advocacy (fourth edition, Stevens and Haynes). 
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Law of Washington and Non.residents; and another by C. C. Gore, on the ques- 
tion, Is the Provision of our State Constitution relative to Private Ways of Necessity 
in Conflict with the Fourteenth Amendment. 


ILLINOIS STATE BAR ASSOCIATION. — Proceedings of the 29th Annual Meeting at Chicago, 
May 25, 26, 1905. Edited by JaMES H. MATHENY, Secretary. 


This is a volume of 364 pages in cloth binding, well edited. The proceed- 
ings and papers of this Association in recent years are wont to be both inter- 
esting and valuable. In the proceedings for the year 1904, we found the 
stories told at the banquet so interesting that we strung the whole lot together 
and reprinted them in the Review for March-April, 1905, and some months 
afterwards we found the article reprinted in one of our exchanges published on 
the opposite side of the globe; and this publication we mailed to the president 
of the Association for that year, Hon. Charles L. Capen, who had the happy 
faculty of calling out wit and humor. 

Of the proceedings for the present year we quote elsewhere in the present 
number some extracts from the excellent report of the Committee on Law Re- 
form by Judge Wm. E. Church, its chairman, and from the interesting remarks 
of George F. McNulty, on juries and their selection. 

There was an interesting debate on Trial Procedure in Illinois, the report of 
which extends through forty pages. The great trouble seemed to be about the 
quality of the jurors and the mode of their selection. Noone dared to sug- 
gest the best remedy, namely the doing away with juries altogether in all civil 
cases, 

There was another long discussion about the Practice Act. Mr. Geo. F. 
McNulty, in opening the discussion said: It is narrated thatza short time ago a 
learned member of the Chicago bar, in welcoming to this great city a Chief 
Justice of England, in the course of his remarks said that he was happy to 
welcome a chief justice from that kingdom where the common law and the 
common law practice originated to a great state where that practice was pre- 
served, and where ail suits at law were tried according to the pleadings and 
practice of tae common law. And itis further related that the chief justice, 
in answering this address of welcome, said that he was happy to say that he 
came from a kingdom which had long since abolished the common law prac- 
tice, and substituted in its stead something better fitted for the modern method 
of trial procedure. 

The president of the Association, Stephen S. Gregory, in his address re- 
viewed the recent State legislation and some recent decisions of the State and 
Federal courts. 

Alton B. Parker of New York delivered the annual address, taking as his sub- 
ject The Lawyer in Public Affairs. This has been reprinted in some of the law 
journals. John B. Winslow, Judge of the Supreme Court of Winconsin, de- 
livered an address on The Booth Case — A Chapter from the Judicial History of 
Wisconsin. This related to the rescue of a fugitive slave from the custody of a 
deputy marshal of the United States in 1854, in which Mr. Booth, the editor 
of a paper, took a conspicuous part. He was arrested, and after various trials 
and hearings through a period of six years, he was finally pardoned by Presi- 
dent Buchanan. 
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A special address by E. P. Williams upon the life of Charles B. Lawrence, 
judge of the Supreme Court of Illinois; and a memorial of John N. Jewett, 
the distinguished lawyer, by E. B. McCagg close the volume. 


PROCEEDINGS OF THE TWENTY-FOURTH ANNUAL SESSION OF THE TEXAS BAR 
ASSOCIATION held in the City of Sherman, July 12 and 13, 1905, with the Officers, Stand- 
ing Committees and Roll of Members for the year 1905-1906, and the Constitation and 
By-Laws of the Association. Austin: Printed by Order of the Association. 1905. 


This is a bound volume of 268 pages. The president of the Association, Mr. 
H.C. Carter of San Antonio, in his address discussed various matters of 
State legislation. 

Mr. Justice T. J. Brown of the State Supreme Court delivered the annual 
address on Our State Judiciary, in which he tells of the origin and the functions 
of the several courts, and speaks particularly of the District Courts which 
were established by the Constitution of 1845, and have retained their jurisdiction 
and liberal rules of pleading and practice through the many changes of the 
State Constitution. He says that the sixty years of experience attests the value 
of this court as a tribunal for administering the law. After a review of the 
several courts he says: — 

‘To reach the best results by any system of courts, it is necessary that there 
should be judges who will faithfully and conscientiously give their best efforfs 
to each case presented. There is ro officer who needs more to have indelibly 
written upon his mind the axiom, ‘A public office is a public trust,’ than a 
judge, especially the district judge, who is the most important judicial officer 
of the State government. No constitutional provision or legislative enactment 
can make a judge; there must be the right man in the place. Therefore, what- 
ever of objections may exist because of the failure of judges of either court to 
perform their duties cannot be remedied by a change of the Constitution, but can 
be cured only by a change of the incumbent of the office. No court can accom- 
plish its best work without the hearty and earnest support and co-operation of 
the bar. A diploma or a license does not make a Jawyer; there must be a man 
who realizes that in receiving his license, he accepts a public trust which can 
be executed only by aiding the courts to preserve the purity of the administra- 
tion of the law, so that, in truth, it will be the administration of justice.” 

How to Reform the Civil Procedure was the title of a paper read by W. J. 
Moroney, Esq., of-the Dallas Bar. In his judgment the necessity of the hour is 
a short statute which will give the Supreme Court complete authority to estab- 
lish and amend all rules of procedure, and that the other courts should have 
like authority to establish rules of procedure not inconsistent with the Supreme 
Court rules. 

‘* At the risk of giving mortal offense to numerous excellent friends, I assert 
that one supremely important lesson of experience is that legislative bodies, as 
generally constituted, are utterly incompetent to enact proper and efficient rules 
or codes of procedure. I am a firm believer in popular government as well as 
personal liberty and personal responsibility, but the wise and sincere friend of 
popular institutions should be the first to protest against using them in ways 
and for the purposes for which they are not and can not be properly adapted.” 

He says the New York Code of Civil Procedure is a fair example of legislation 
run mad. 
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M. H. Gossett, Esq., read a paper on Alien and Corporate Ownership of Land in 
Texas. 

C. O. D. Sales of Intoxicating Liquors was a subject of a paper by B. R. 
Webb, Esq., in which he cites many decisions of the Supreme Court of the 
United States and of several States, and especially upon the question of the 
locus of such a sale. 

William H. Burges of El Paso read an iuteresting paper entitled A Study 
of the Constitutions of the United States of Mexico and of the United States of 
America, which was‘printed in this Review for September-October, 1905. 

Nelson Phillips, Esq., of the Dallas Bar read an excellent paper on A Great 
English Lawyer, meaning John Somers, the great Chancellor of William III., 
and author of the Bill of Rights. 

The Texas Homestead Exemption was the title of a paper by Professor B. D. 
Tarlton of the State University. 

The concluding paper was by Judge Jno. N. Henderson of the Court of 
Criminal Appeals on The Old Court of Criminal Appeals and its Work. 

There was a long discussion of the question of Unavimity in Jury Trials. 

The Texas Bar Association is to be congratulated upon having the services 
of a Secretary who edits its reports with such care and learning as to make 
them notable in this respect among the reports of the Bar Association of the 
country. 


THE AMERICAN STATE REPORTS containing the Cases of general value and authority 
subsequent to those contained in the “American Decisions” and ‘“ American 
Reports,” decided in the Courts of Last Resort of the several States. Selected, 
reported and annotated By A.C. FREEMAN. Volume 106. San Francisco: Bancroft- 
Whitney Company, Law Publishers and Law Booksellers. 1906. 


The more important notes in the present volume are on the following sub- 
jects: — 
Heir, Devise or Legatee as trustee ex maleficio. Five pages. 
I. Devisee induced by Fraudulent Promise. 
II. Parol Proof to Establish Trust. 
What are Additional Servitudes in Streets and Highways. 33 pages. 
I. Scope of Note. 
II. Functions and Purposes of Streets and Highways. 
The Law of Estovers in the United States. Five pages. 
I. Nature of Right to Estovers. 
II, Custom and Circumstances as affecting Right. 
III. Time of Cutting Timber and Making Repairs. 
IV. Character and Abundance or Scarcity of Timber. 
V. Use and Purpose for which Timber is Cut. 
VI. Place where Timber is cut or used. 
VII. Persons who cut or use timber. 
VIII. Remedies of Parties. 
Precatory Trusts. 31 pages. 
I. Scope of Note. 
II. The Terms ‘ Precatory Trust’’ Defined and Explained. 
III. Present Tendency of Courts Respecting the Creation of Precatory 
Trusts. 
IV. General Requirements of Precatory Terms in Order to Create a Trust. 
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V. Distinction between Precatory and Discretionary Trusts. 
VI. Mode of determining whether the Preéatory terms employed create a 
Precatory Trust. 
VII. Construction of Precatory Clauses relative to persons occupying 
various relations toward the testator. 
VIII. Construction of Precatory Terms Relative to Charitable, Religious, 
Educational or other public Uses. 
Liability of an Initial Carrier for the Torts or Negligence of Connecting 
Lines. 9 pages. 
I. Carriage of Goods and Freight. 
Il. Carriage of Passengers. 
III. Carriers of Baggage. 
Relief in Equity from Orders and Decrees of Probate and other Courts. 
8 pages. 
I. General Principles. 
II. Decrees settling accounts. 
III. Orders of sale and proceedings thereunder. 
IV. Decrees of distribution. : 
V. Orders granting probate of wills and letters of administration. 
VI. Limitations. - 
Coercion as a Defense to Crime. 7 pages. 
I. Character of the Offense. 
II. Nature and extent of the Coercion. 
III. Relation of the parties. 
Husband and Wife as Witness for or against Each Other in Criminal Prose- 
cutions. 7 pages. 
I. Criminal prosecutions generally. 
II. Personal Injury to one spouse inflicted by the other. 
III. Crime committed before marriage. 
IV. Incest. 
V. Bigamy. 
VI. Adultery. 
In Whose Name Deputy should Act. 6 pages. 
I. Introductory, 
II. When must act in name of principal. 
III. Conflict of Decision in same State. 
IV. Deputy Acting in name of principal alone. 
V. When may act in his own name alone. 
Measure of Vendee’s Damages on a Breach of Contract to Convey Realty. 14 
pages. 
I. Scope of Note. 
II. Nature of the relation between the vendor and vendee. 
III, What law governs in suits for damages for breach of a contract to 
convey. 
IV. Presumption of damages in such cases. 
V. Statutory Rule for measure of such damages in some States. 
VI. Origin, growth and present status of the rule respecting the measure 
of damages in such cases. 
VII. Effect of varying circumstances on the general rule. 
VIII. Matters more particularly affecting the amount of damages recoverable. 
IX. Damages accruing subsequent to the breach. 
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